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Controversies involving religion in public schools seem to occur with great
frequency and involve a broad range of topics. These wide-ranging contro-
versies are heavily regulated by the law, thereby leaving public school teach-
ers and principals, school board directors, and other school of cials vulner-
able to legal liability. Many well-meaning educators often nd themselves
caught in what feels like no-win situations, with parents threatening to sue if
the school acts in one way and other parents threatening to sue if the school
acts in a contrary way. The situation is complicated by the fact that religious
issues in public schools are governed by many sources of law including federal
and state constitutional law, federal statutory law, state and local laws, and
other education policies, including school board policies.

This six-chapter book provides a road map for navigating these
complicated legal waters to avoid lawsuits and for respecting the legal rights
of parents, who are often the plaintiffs (on behalf of their children) in these
lawsuits.

Chapter One: Overview of the First Amendment Framework in
the Public School Context. This chapter provides an overview of the per-
tinent constitutional clauses that govern the most common disputes involv-
ing religion in public schools. In particular, this chapter introduces the lay
person to the Establishment, Free Exercise, and Free Speech Clauses of the
United States Constitutions First Amendment. Public schools must conduct
themselves within the con nes of these clauses, as interpreted by the federal
courts.

The Establishment Clause prohibits public schools and their of-

cials from acting in ways inconsistent with the now-famous, three-part
Lemon test, named after the Supreme Court case that rst articulated that
standard. Under the Lemon test, the actions of educators (1) must have a
primary secular purpose; (2) must have primary effects that neither advance
nor inhibit religion; and (3) must not result in excessive entanglement with
religion. These are known as the purpose, effect, and entanglement prongs of
the Lemon test. Subsequent courts have also sometimes discussed the Lemon
test in terms of endorsement.



Although public schools may not establish religion by acting with
religious purpose or effect, by entangling themselves with religion, or by en-
dorsing religion, they also may not prohibit the free exercise of any particular
studentss religious beliefs or expression. The trick for many schools is how to
permit religious liberty without endorsing religion. Once again, the courts
provide guidance for conduct: Educators may not target religious practices in
promulgating regulations. But educators may freely promulgate and enforce
religion-neutral regulations, even if those regulations have an incidental ef-
fect on religion. Educators must also tolerate religious expression unless that
expression substantially disrupts classwork, is offensively lewd and indecent,
or endorses illegal drug use. Notwithstanding the broad protection student
religious expression receives, public schools remain free to regulate school-
endorsed student expression.

These principles lay the constitutional framework for understand-
ing the other questions posed in this book. These questions include: school
prayer; access to school facilities; curriculum choices; student religious ex-
pression; and school activities.

Chapter Two: School Prayer. It is well-settled that institutional-
ized school prayer is unconstitutional. That means that educators may not
ask students to recite prayers; commence the school day with a Bible read-
ing; set aside moments for silent prayer or meditation to foster prayer; or
sponsor prayer during public school functions. But student-led, student-initi-
ated prayer may be constitutionally permissible so long as it is not done over
the schools public address system and does not involve faculty, coach, or
staff participation. The chapter ends with a short discussion of the extent
to which public schools must accommodate religious prayer practices that
require school space or time.

Chapter Three: Equal Access. The Equal Access Act (EAA) is
a federal law that generally requires a public school to allow student reli-
gious clubs to use school facilities on the same terms that the school provides
those facilities to other non-curricular student clubs. Public schools trigger
the EAAS requirements when they open their facilities to one or more non-
curriculum-related student group. In those cases, a public school is said to
have created a limited open forum and may not discriminate against other
noncurriculum-related groups, such as the Bible Club, by denying them ac-
cess to school facilities. In other words, once the EAA is triggered, schools



must grant religious groups the same access to school facilities as they would
to nonreligious groups. Notwithstanding the broad protections afforded
students under the EAA, schools retain authority to decide curriculum, to
maintain order and discipline, and to protect the well-being of the school
community.

A public schools obligations under the EAA should not be con-
fused with its obligations under the Constitution to give access to outside
religious groups once it has opened its doors to nonreligious outside groups.
In such cases, the public school is said to have created a limited public forum
(as opposed to a limited open forum), and the EAA (which governs only the
treatment of student groups) does not apply. Instead, free speech principles
under the Constitution apply, which means that the public school may not
engage in content or viewpoint discrimination. Hosting school assemblies
does not create either a public forum or an open forum, and therefore public
schools remain in control of assembly content.

Chapter Four: Curriculum Issues. This chapter is divided into two
subparts: (A) Constitutional Limitations that Affect Public School Curricu-
lum and Opt Outs and (B) Teaching Evolution and Its Alternatives.

A. Constitutional Limitations That Affect Public School Cur-
riculum and Opt-Outs. This section establishes the basic principle that
public schools may not use religious criteria for selecting or removing books
from the school library collection. It proceeds to discuss the extent to which
opt-outs are constitutionally permissible. For example, public schools may,
but are not required to, allow students to opt out of class material that is
inconsistent with their religious beliefs. Students may not, however, opt out
of large segments of the school s curriculum. Public schools may continue to
regulate school work by prohibiting students from submitting work that does
not comply with the exercises pedagogical purpose.

B. Teaching Evolution and Its Alternatives. This section deals
with the evolution controversy, and sets forth the following well-settled legal
principles: public schools may not outlaw teaching evolution; public schools
may not give equal time for discussion of evolution and creation science; and
public schools may not teach creationism alongside evolution as part of the
high school science curriculum. Courts more recently have concluded that
public schools may not teach intelligent design as an alternative to evolu-
tion as part of the high school science curriculum; nor may teachers claim



an academic freedom right to teach intelligent design in those classes. The
section ends with a discussion of how it might be permissible to teach about
creationism or intelligent design in public schools in particular, as part of a
literature, philosophy, or world religion course.

Chapter Five: Student Religious Expression. This chapter discuss-
es the extent to which schools not only must safeguard but also may regulate
student religious expression. The same constitutional principles that protect
student speech also protect the subcategory of student religious expression.
All student speech religious or nonreligious falls into one of four boxes,
each known by the name of the Supreme Court case that established the
speech category: Tinker, Hazelwood, Fraser, and Morse. Under Tinker, edu-
cators generally must tolerate student personal expression but may regulate
student speech that materially disrupts classwork or involves substantial
disorder or invasion of the rights of others. Notwithstanding the broad
protections set forth under Tinker, educators are generally free to regulate
school-endorsed speech (Hazelwood); offensively lewd and indecent speech
(Fraser); or speech that endorses illegal drug use (Morse). Applying these
principles, educators may regulate student newspapers and establish dress
and grooming codes.

Chapter Six: School Activities and Accommodations. This chap-
ter is divided into three subparts: (A) School Calendar and Scheduling
School Activities; (B) Other Accommodations; and (C) Artistic and Liter-
ary Religious Works.

A. School Calendar and Scheduling School Activities. This sec-
tion focuses on the extent to which public schools may schedule activities
around religious holidays. In general, schools may make such accommoda-
tions for secular reasons, such as to avoid scheduling problems that would
arise where the school schedules an event on a day that many of its students
or faculty and staff would be absent. Public schools must also allow a student
to make up work missed because of religious observance unless the student is
missing several weeks of school.

B. Other Accommodations. This short section discusses the fol-
lowing two issues. First, although schools may provide special meals in the
school cafeteria to accommodate students religious dietary practices, schools
are not required to build spaces to accommodate such practices. The se-



cond section discusses legal issues surrounding recitation of the Pledge of
Allegiance.

C. Artistic and Literary Religious Works. The nal section dis-
cusses principles involving artistic and literary religious works. Public schools
generally may not accept gifts or display religious paintings or icons often
even if those artistic works have historical value. But public school libraries
may contain Holy Scriptures, such as the Bible, so long as those scriptures
were not purchased for religious reasons.

A nal word of caution This book is not an attempt to give legal advice
and should not be viewed as a substitute for seeking the legal advice of coun-
sel in any particular context. Rather this book attempts to educate school
of cials, who may need a resource for understanding the constitutional and,
in some cases, statutory framework that shapes the legal behavior of educa-
tors in cases involving religion in public schools. As such, it is my hope that
this book provides a road map for avoiding lawsuits and respecting parents
legal rights.
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The United States Constitution primarily establishes a central federal gov-
ernment of bounded powers. Notwithstanding the many limitations written
into the Constitution, the American founders remained troubled about the
effect a strong federal government would have on basic liberties, including
religious liberty. Concerned about protecting the individual rights of U.S.
citizens, the founders amended the Constitution shortly after rati cation to
include the Bill of Rights ten amendments that the founders believed were
necessary to secure basic liberties for these U.S. citizens.

The rst sixteen words of the First Amendment of the United States
Constitution are known as the Religion Clauses: Congress shall make no
law respecting an establishment of religion, or prohibiting the free exercise
thereof . . . As the name suggests, those words form the basis of the reli-
gious liberties enjoyed by U.S. citizens. The First Amendment also protects
religious liberties through the Free Speech Clause: Congress shall make no
law . . . abridging the freedom of speech. As this book shows, these clauses
are often in tension tensions that ultimately must be resolved by federal
courts.

Although the Religion Clauses plainly limit congressional action,
the United States Supreme Court has interpreted the First Amendment as
applying to all governmental action federal and state.! The Court here has
cast a broad net that catches the conduct of public elementary and second-
ary schools and their of cials.2 In other words, the actions of public school
of cials such as board of education members, superintendents, principals, or
teachers potentially implicate constitutionally protected religious liberties.
When these public school of cials act in ways that affect religious freedoms
or endorse religion, the conduct of these state actors becomes subject to
court scrutiny. It is the acts of public school of cials in the area of religion
that forms the subject of this book.

No one, especially the courts, doubts the conventional wisdom of
maintaining the considerable discretion normally afforded to state and local
school boards in operating public schools. Courts reviewing the actions of
public school boards and public school of cials demand only that this discre-



tion be exercised in a manner that comports with the transcendent impera-
tives of the First Amendment. 2

But just what constitutes constitutionally bounded discretion is, of
course, a messy question, the answer to which starts with understanding the
contours of the Religion Clauses. The Religion Clauses really comprise two
separate clauses the Establishment Clause, which delineates the legitimate
use of power by the government, including public schools, in the religious
realm; and the Free Exercise Clause, which protects individuals rights to
practice their faith. The Establishment Clause  Congress shall make no
law respecting an establishment of religion  obligates public schools to re-
frain from taking action that establish[es] . . . religion. The Free Exercise
Clause  Congress shall make no law . . . prohibiting the free exercise [of re-
ligion]  creates the basic liberty enjoyed by all U.S. citizens to exercise their
sincere religious beliefs free from governmental coercion or interference.

The words of the Religion Clauses, like the words of any legal text,
are subject to interpretation. The nal arbiter of the meaning of those words
is not a public school of cial but the United States Supreme Court. Liti-
gants can also call upon intermediate courts (known as courts of appeals)
and district courts to interpret the words of the Constitution. Accordingly,
Supreme Court decisions interpreting those words create the rules by which
all U.S. citizens must abide. In the absence of Supreme Court decisional
law, we examine the decisions of the lower courts to determine those rules.
Sometimes, lower court decisions will con ict with one another. Until the
Supreme Court speaks to the speci c issue, the rules governing the way pub-
lic school of cials may act in a speci ¢ area of religious controversy may be
up in the air or may depend on where a school district is located.

To determine whether a state action, or more speci cally in this
context, to determine whether the action of a public school of cial runs afoul
of the Establishment Clause, reviewing courts apply a three-part test devel-
oped by the Supreme Court in Lemon v. Kurtzman.* These three prongs are
commonly called the purpose, effect, and entanglement prongs of the Lemon
test and can be summarized as follows. First, to be constitutional, the public
school action must have a primary secular purpose. Second, the primary or
principal effect of the public school action must be one that neither advances
nor inhibits religion. Third, the public school action must not result in an
excessive entanglement of government with religion.®



To determine whether the conduct of a public school of cial runs
afoul of the Free Exercise Clause, reviewing courts employ several tests. The
Supreme Court has interpreted the Free Exercise Clause as meaning  rst
and foremost, the right to believe and profess whatever religious doctrine one
desires. & This means that a state actor, such as a public school, may not, for
example, (1) compel af rmation of religious beliefs; (2) punish the expression
of religious doctrines it believes to be false; (3) impose special disabilities on
the basis of religious views or religious status; or (4) lend its power to one side
or the other in controversies over religious authorities or dogma. ’

Notwithstanding the strong constitutional protections afforded to
sincere religious beliefs, the Supreme Court, in Employment Div., Dept. of
Human Resources of Ore. v. Smith, has also instructed that the Free Exercise
Clause does not prohibit states from burdening religious practices through
generally applicable laws.? In later explicating this rule, the Supreme Court
stated: a law that is neutral and of general applicability need not be justi ed
by a compelling governmental interest even if the law has the incidental ef-
fect of burdening a particular religious practice. ©

Applying those principles to the public school context, ve potential
consequences ow. First, public school of cials may constitutionally regulate
student conduct through religion-neutral, generally applicable rules even if
those rules have an incidental effect on a students religious practices.”® For
example, a public school does not run afoul of the Free Exercise Clause when
it implements a policy prohibiting students from wearing message-bearing t-
shirts, so long as the policy is a neutral [regulation] of general applicability
and not motivated to suppress religious speech.! A recent Supreme Court
case treats neutrality and general applicability as separate but closely related
requirements.?

Second, courts will subject public school regulations that target re-
ligion to strict scrutiny. That means that public school of cials generally may
not constitutionally target and regulate religious practice unless the school
can (2) justify the regulation with a compelling school interest and (2) show
that the schools compelling interest is narrowly tailored to advance that
interest.’® For example, a court is likely to strike down a public school policy
that prohibits students from wearing various Muslim head coverings such
as hijabs, but is written in such a way as to allow students to wear baseball
caps. Indeed, courts might view such a regulation as targeting religion even



if it did not speci cally mention Muslim head coverings if it were crafted in
such a way that in practice it applied only to Muslim head coverings. But, as
discussed above, a broad rule prohibiting all head gear would likely be con-
stitutionally permissible.

Third, in cases where the student claims that the schools conduct
burdens both free exercise and other constitutional rights, some courts will
subject public school, religion-neutral, generally applicable regulations to
heightened scrutiny.** For example, a student may claim heightened scrutiny
where the school's regulation compels students to salute the ag, thereby in-
terfering with a particular student s free speech and free exercise rights.”®

Fourth, some courts have questioned the breadth of Employment
Div., Dept. of Human Resources of Ore. v. Smith®® which held that when
governmental entities, such as public school districts, act in ways that are
facially neutral and applicable to everyone regardless of religion, these ac-
tions are constitutionally lawful, even if they happen to burden members
of some faiths more than others. In particular, some courts have questioned
whether Smiths holding which denied unemployment bene t to employ-
ees discharged for ingesting an illegal drug during a religious ceremony is
limited to circumstances in which the person claiming to be religiously bur-
dened is attempting to engage in conduct otherwise prohibited by state law
or regulation.’” Applying that interpretation of Smith to the public school
context, if a student or a parent claims that the schools conduct burdens his
or her religious beliefs or practices and that the school s conduct is not the re-
sult of enforcing a religion-neutral, generally applicable regulation, the court
would ask[] whether [the public school] has placed a substantial burden on
the observation of a central religious belief or practice and, if so, whether a
compelling [school] interest justi es the burden. *

Fifth, states can provide greater free exercise rights to their citizens,
either through state statutes' or by interpretation of their state constitutions,
so long as those free exercise rights do not violate the Establishment Clause.
While some states require free exercise claims to undergo strict scrutiny, the
majority of state supreme courts have not addressed the issue.?

As it would appear, the constitutional analysis under the Free Exer-
cise Clause is more complicated to articulate. But both often prove dif cult
to apply in practice. As the Supreme Court recently observed, Establish-
ment Clause doctrine lacks the comfort of categorical absolutes, 2 thereby



making Lemon a highly fact-intensive inquiry into the purposes and effects
of the public school's conduct.

No discussion of religious liberties in public schools would be com-
plete without an examination of the Free Speech Clause and its interaction
with the Religion Clause. The text of the Free Speech Clause, like the Reli-
gion Clause, is deceptively simple: Congress shall make no law . . . abridging
the freedom of speech. 2 The Supreme Court, interpreting this clause in the
public school context, famously remarked that the fundamental ?* right of
free speech is not shed . . . at the schoolhouse gate. 25 Accordingly, public
schools may restrict private student expression only if it materially disrupts
classwork or involves substantial disorder or invasion of the rights of others.
% Notwithstanding that seemingly broad endorsement of free speech rights,
the Court has been willing to regulate speech, even religious speech, in the
public school context. For example, public schools may regulate offensively
lewd and indecent speech, 7 or speech that can reasonably be regarded as
encouraging illegal drug use. 2® Moreover, whereas courts are skeptical of
public school suppression of private student expression, such as wearing black
arm bands in protest of the Vietnam War, courts have given broad latitude
to public schools to exercise[e] editorial control over the style and content
of student speech in school-sponsored expressive activities so long as their
actions are reasonably related to legitimate pedagogical concerns. # Given
the relatively broad free speech rights of students and teachers, con icts be-
tween free religious expression a form of speech and the Establishment
Clause are inevitable. For example, the question whether teachers have a
free-speech right to discuss their religious views opposing evolution is one of
the many con icts between the Religion and Free Speech Clauses that this
book explores.

This book, then, examines ve areas in which public schools and
their of cials may run afoul of the Religion and Free Speech Clauses: school
prayer; school property access to student-organized religious clubs; curricu-
lum issues, such as teaching evolution, creationism, or intelligent design in
science class or criteria for selecting or removing books from the classroom or
school libraries; student religious expression; and school activities implicat-
ing religious practices.

This book examines those ve areas of public school interaction
with religion because they pose the most likely con icts with and among the



Establishment, Free Exercise, and Free Speech Clauses, which often prove to
be in tension. While the Supreme Court has held that the free exercise of
religion is a fundamental constitutional right, ® it has also instructed that
the First Amendment mandates government neutrality between religion
and religion, and between religion and nonreligion. 3 As explained above,
the Supreme Court has also repeatedly instructed that the fundamental
right of free speech is not shed . . . at the schoolhouse gate. * Those con-
stitutional mandates on public school of cials to remain neutral among
religious/secular beliefs and to refrain from restraining the free exercise of
religion or abridging the freedom of speech are bound to collide where stu-
dents wish to engage in school prayer or religious expression, where student
religious clubs seek access to school property, where teachers wish to present
secular ideas that con ict with religious beliefs or infuse religious ideology in
covering secular subjects, and where school activities con ict with religious
holidays and other practices. Coupling those mandates with free speech
rights makes con ict all the more inevitable.
The purpose of this book, then, is to try to clarify how school of-
cials should act when confronted with situations presenting seeming con-
icts among the Establishment, Free Exercise and Free Speech Clauses.



C T :S P

Overview

Questions involving school prayer are among the most contentious ques-
tions posed to the courts. The reason for this is two-fold. First, as with the
other areas examined in this book, school prayer typically presents itself as
a con ict among the values underlying the Free Speech, Free Exercise and
Establishment Clauses. When courts are asked to resolve questions of school
prayer, there is usually a student on one side who is claiming that she wishes
to exercise her religion free from public school coercion and a student on the
other side claiming that he is being coerced into participating or witnessing
the religious exercise of his colleague. Second, individuals tend not to be
neutral about their feelings regarding school prayer. Those who wish to pray
at school feel victimized by those who want prayer out of school. Those who
want prayer out of school feel victimized by those who wish to pray publicly
at school.

The purpose of the following chapter is to determine what the law
has to say about public school prayer and perhaps to give some guidance on
how to educate those who feel victimized by the laws results. The chap-
ter begins with a short description of what constitutes prayer. The chapter
then proceeds to analyze situations in which public school of cials permit or
encourage school prayer. Those situations raise Establishment Clause issues
and typically turn on the question whether the conduct of school of cials

breaches the constitutional wall of separation between Church and State. *
At the end of the chapter, | examine situations where the public school might
violate the Free Exercise Clause by prohibiting prayer.

1. Prayer Is Talking to God and Also Other Things . . .

Prayer is any address (as a petition) to God or a god in word or thought,

or a set order of words used in praying, or an earnest request or wish, or
the act or practice of praying to God or a god, or a religious service con-
sisting chie y of prayers. 2 In simple terms, prayer is talking to God or a god.
During that conversation, the person praying may use his or her own words



to talk to a god, may use a set order of words, such as the Lords Prayer to
speak to God, may request or wish something from a god, or may attend
a ceremony that invokes such conversations with a god. That conversation
may be vocal or silent. Cases involving school prayer broadly raise questions
involving prayer, Bible readings, moments of silence, meditation, and invoca-
tions.® These cases also turn on the location of those prayer activities in
the classroom, at special ceremonies, and at other meetings.

Whether the activity in question constitutes prayer for purposes of
the Religion Clauses does arise although courts have recently been shy to
address that question head on, preferring instead to resolve the case before
it on alternative grounds. Most famously, the Supreme Court side-stepped
the question whether the Pledge of Allegiance is a religious prayer because
it contains the words under God, concluding instead that the complain-
ing parent was not entitled to challenge his daughters schools regulation
that students recite the Pledge of Allegiance because he did not have legal
custody over her and so was not the parent principally responsible for decid-
ing on her religious upbringing.* More recently, a lower court similarly side-
stepped the question whether a Thanksgiving Address rooted in Mohawk
tradition, history and culture and spoken at the opening and closing of all
Mohawk ceremonies was a prayer because it thanked, among others, the

Creator. ® Rather than reach the merits of the Religion Clause issue, the
court resolved the case which presented the question whether the school
had discriminated against the Mohawks when it forbade recitation of the
Thanksgiving Address over the school s public address system while allowing
the Pledge of Allegiance to be recited on grounds that the Mohawk plain-
tiffs failed to present evidence of discrimination.®

2. Institutionalized Prayer in Public Schools Is Unconstitutional

The Supreme Court has repeatedly held that of cial public school prayer
is unconstitutional because it violates the Establishment Clause. Under
Supreme Court decisional law, it is unconstitutional for public school of-

cials to write prayers for recitation by students,” select prayers for recitation
by students,® start each day with a reading from the Bible,® set aside moments
for silent prayer or meditation if the purpose of such a moment is clearly to



foster prayer,”® invite outside clergy to graduation to give a prayer or invoca-
tion,™ or develop a selection process for students to vote on which students
may give a prayer (or other statement) before high school football games over
the school s public address system.*?

The constitutionality of public school prayer was initially presented
over forty years ago, in 1962, when in Engel v. Vitale® the Court held uncon-
stitutional daily use of the following twenty-two word Regents prayer in New
York public school classrooms:

Almighty God, we acknowledge our dependence upon Thee,

and we beg Thy blessings upon us, our parents, our teachers

and our Country.

The Supreme Court explained that the Regents prayer violat[ed] . .
. the Establishment Clause because that prayer was composed by governmen-
tal of cials as part of a governmental program to further religious beliefs. ©°

In Engel, the Supreme Court was particularly concerned that public
school of cials had actually drafted the Regents prayer, noting that con-
stitutional prohibition against laws respecting an establishment of religion
must at least mean that in this country it is no part of the business of gov-
ernment to compose of cial prayers for any group of the American people
to recite as a part of a religious program carried on by government. ** The
Court added, that [i]t is neither sacrilegious nor antireligious to say that
each separate government in this country should stay out of the business of
writing or sanctioning of cial prayers and leave that purely religious func-
tion to the people themselves and to those the people choose to look to for
religious guidance. ¥

It is noteworthy that the Supreme Court rejected arguments that
using the Regents prayer in public school classrooms was constitutional be-
cause the prayer was nondenominational and because reciting the prayer was
voluntary.®® In the Court s view, those facts did not insulate the public school
use of the Regents prayer from constitutional challenge, because the Estab-
lishment Clause, unlike the Free Exercise Clause, does not depend upon any
showing of direct governmental compulsion and is violated by the enact-
ment of laws which establish an of cial religion whether those laws operate
directly to coerce nonobserving individuals or not. *°



3. Public Schools May Not Select Prayers for Recitation By
Students; Nor May Public Schools Start Each Day with a Bible
Reading

The Courts reasoning in Engel has not been limited to situations in which
public schools write prayers for student recitation. The Court has similarly
found that public schools cannot select pre-written or well-known prayers for
recitation, nor can schools require students to read from the Bible. Notably,
just one year after its Engel decision, the Court decided this question in
Abington School District v. Schempp.?® There, parents of several students at-
tending Pennsylvania public schools challenged a state statute mandating
that students read at least ten verses from the Bible and recite the Lords
Prayer each school morning. After reviewing the statute and considering the
religious character of the exercises, the Court held that the exercises and
the law requiring them . . . violat[ed] . . . the Establishment Clause. #

The Court stressed that the Establishment Clause requires religious
neutrality. The Court then set forth the test for determining whether a par-
ticular enactment or regulation violates the Establishment Clauses neutral-
ity requirement. That test, which is essentially a precursor to the Lemon test,
focuses on whether the purposes or primary effect of the enactment is to
advance or inhibit religion. If so, the enactment violates the Establishment
Clause because the enactment exceeds the scope of legislative power as cir-
cumscribed by the Constitution. Or to put it another way, to withstand
the strictures of the Establishment Clause there must be a secular legislative
purpose and a primary effect that neither advances nor inhibits religion. %

Rejecting the state s argument that Bible readings should be allowed
because they promoted the secular purposes of promotion of moral values,
the contradiction to the materialistic trends of our times, the perpetuation of
our institutions and the teaching of literature, the Court concluded that the
purpose of the daily Bible reading and recitation of the Lords Prayer, even
if not strictly religious sought to accomplish a religious purpose through
readings, without comment, from the Bible. Z The Court explained:

Surely the place of the Bible as an instrument of religion cannot

be gainsaid, and the States recognition of the pervading religious

character of the ceremony is evident from the rules speci ¢ permis-

sion of the alternative use of the Catholic Douay version as well as



the recent amendment permitting nonattendance at the exercises.
None of these factors is consistent with the contention that the Bible
is here used either as an instrument for nonreligious moral inspira-
tion or as a reference for the teaching of secular subjects.?*

The Court rejected all the public schools defenses. Recognizing a
brick wall of state-church separation, the Court rejected the general proposi-
tion that those who favored implementing a religious exercise that has the

consent of the majority of those affected . . . . could use the machinery of the

State to practice its beliefs. 2 Having recognized this wall, the Court found
unpersuasive the argument that such readings should be insulated from Es-
tablishment Clause challenge where public schools are willing to excuse
some students from listening to the required readings where their parents
so requested. And the Court rejected the schools contention that relatively
minor encroachments on the Establishment Clause should be tolerated. Us-
ing the words of former President James Madison, the Court noted that it is
proper to take alarm at the rst experiment on our liberties. 2

Schempp is legally signi cant for the Courts rejection of the ar-
gument that a wall of separation establishes a religion of secularism in
schools by preferring those who believe in no religion over those who do
believe and by creating a hostile atmosphere to religion .2 The Court in-
stead acknowledged that the Bible may very well be worthy of literary or
other academic study and that such study of the Bible or of religion, when
presented objectively as part of a secular program of education would be
consistent with the Constitution.?®

4. Schools May Not Set Aside Moments for Silent Prayer or
Meditation to Foster Prayer

In response to the diminishing role of religion in schools resulting from the
Supreme Courts decisions in Engel and Schempp, several states enacted stat-
utes authorizing moments of silence at the beginning of the school day as a
substitute for religious exercise or vocal prayer. Moments of silence are con-
stitutionally permissible if enacted for a secular purpose and not exploited
to pressure or encourage students to pray. But if put in place to encourage
prayer, moments of silence are unconstitutional.



For example, in 1981, Alabama enacted one such statute authoriz-
ing a period of silence for meditation or voluntary prayer, 2 which the bills
sponsor, a state senator, admitted was an effort to return voluntary prayer
to our public schools . . . it is a beginning and a step in the right direction.
In 1985, the Supreme Court concluded in Wallace v. Jaffree® that Alabamas
silent meditation and prayer statute violated the Establishment Clause.

The Supreme Court has held that one way that courts should assess
public school conduct is to consider whether the school creates in-groups
and out-groups based on students religious beliefs or practices. In light of
that broad principle, in Wallace, the Court was persuaded by a parent s argu-
ment that this mandatory period of silence unconstitutionally subjected his
children to daily religious indoctrination at the school and peer ostracism
for not participating.> The Court found that [jJust as the right to speak
and the right to refrain from speaking are complementary components of a
broader concept of individual freedom of mind, so also the individualss free-
dom to choose his own creed is the counterpart of his right to refrain from
accepting the creed established by the majority. 3 The Court grounded its
conclusion on the central liberty that uni es the various Clauses in the First
Amendment, namely, the individuals freedom of conscience. * The Court
then expressly rejected the position that the Establishment Clause protects
only state preference of one Christian sect over another [without] requirfing]
equal respect for the conscience of the in del, the atheist, or the adherent of
a non-Christian faith such as Islam or Judaism. %

Wallace is legally signi cant for reaf rming the value of neutrality
underlying the Establishment Clause and for reaf rming the Lemon test as
the main test for evaluating the constitutionality of public school involve-
ment in religion. The Court in Wallace reaf rmed its position that the Es-
tablishment Clause requires the state to be a neutral in its relations with
groups of religious believers and non-believers. ¥ The Court then concluded
that Alabamas moment-of-silence statute violated the Establishment Clause
because it failed the purpose prong of the Lemon test: The legislature en-
acted [it] . . . for the sole purpose of expressing the States endorsement of
prayer activities for one minute at the beginning of each schoolday. ¥

Wallace is also signi cant for re ning the Lemon test in what is
known as the endorsement test. The endorsement test, which is Justice
O Connors interpretation of the purpose and effect prongs of Lemon, views



the harm of Establishment Clause violations as creating in-groups and out-
groups based on the students adherence to a particular religious practice. As
Justice O Connor explained in her concurring opinion in Wallace,
the religious liberty protected by the Establishment Clause is in-
fringed when the government makes adherence to religion relevant
to a person s standing in the political community. Direct government
action endorsing religion or a particular religious practice is invalid
under this approach because it sends a message to nonadherents
that they are outsiders, not full members of the political community,
and an accompanying message to adherents that they are insiders,
favored members of the political community. 38

According to O Connor, Lemons inquiry as to the purpose and
effect of a statute requires courts to examine whether governments purpose
is to endorse religion and whether the statute actually conveys a message of
endorsement. ¥

5. Prayer at Public School Functions Is Also Unconstitutional:
Public Schools May Not Invite Outside Clergy to Graduation to
Give a Prayer or Invocation

Cases involving school prayer often turn on the location of those prayer
activities in the classroom, at special ceremonies, and at other meetings.
Almost a half-century ago, the Supreme Court in Engel v. Vitale established
the principle that daily prayer in the public school classroom is unconstitu-
tional. Since then, the Supreme Court has repeatedly reaf rmed that prin-
ciple and has extended it to any particular form of prayer which is to be used
asan of cial prayer in carrying on any program of governmentally sponsored
religious activity. 4

For example, in 1992, the Supreme Court, in Lee v. Weisman,* held
that the Establishment Clause forbids a public school to invite members of
the clergy to offer prayers as part of an of cial public school graduation cer-
emony. There, a public school invited a clergy-member in this case, a rab-
bi to speak at its of cial graduation ceremony (where student attendance
was voluntary), and provided him with a pamphlet prepared by the National
Conference of Christians and Jews, recommending that public prayers at



nonsectarian civic ceremonies be composed with inclusiveness and sensi-
tivity . ...* The nonsectarian nature of the prayer, however, was not dis-
positive; the Court reasoned instead that it was the states role in deciding to
include the prayer, providing the rabbi with a copy of the pamphlet, and ad-
vising the rabbi to be nonsectarian that is controlling. The Court noted that
government involvement with religious activity in this case is pervasive, to
the point of creating a state-sponsored and state-directed religious exercise in
a public school. Conducting this formal religious observance con icts with
settled rules pertaining to prayer exercises for students, and that suf ces to
determine the question before us. * Nor does it matter whether the prayer
giver represents a majority or minority faith. Indeed, the clergy-member in
Lee was a rabbi, who was invited to deliver the prayer at a school where the
majority of students were Christian.

As in other Establishment Clause cases, the Court stressed its
heightened concerns with protecting [the young students] freedom of
conscience from subtle coercive pressure in the elementary and secondary
schools.  The Court was particularly concerned with placing objecting
children in the untenable position of participating or protesting, con-
cluding that the Establishment Clause prohibits public schools from foisting
that choice on children:

The undeniable fact is that the school district s supervision and con-

trol of a high school graduation ceremony places public pressure,

as well as peer pressure, on attending students to stand as a group

or, at least, maintain respectful silence during the invocation and

benediction. This pressure, though subtle and indirect, can be as

real as any overt compulsion. . . . [N]o doubt some persons who

have no desire to join a prayer have little objection to standing as a

sign of respect for those who do. But for the dissenter of high school

age, who has a reasonable perception that she is being forced by the

State to pray in a manner her conscience will not allow, the injury

is no less real. . . . [Flor many, if not most, of the students at the

graduation, the act of standing or remaining silent was an expres-

sion of participation in the rabbis prayer. . . . It is of little comfort

to a dissenter, then, to be told that for her the act of standing or re-

maining in silence signi es mere respect, rather than participation.

What matters is that, given our social conventions, a reasonable



dissenter in this milieu could believe that the group exercise signi ed
her own participation or approval of it.

Finding no violation under these circumstances would place objec-
tors in the dilemma of participating, with all that implies, or pro-
testing. We do not address whether that choice is acceptable if the
affected citizens are mature adults, but we think the State may not,
consistent with the Establishment Clause, place primary and sec-
ondary school children in this position.*

Prayer at school board meetings has been held unconstitutional in
every circuit that has examined the issue.*® Although school boards have
sought to defend school board prayers under the rationale of Marsh v. Cham-
bers where the Court held that the historical practice of opening legislative
sessions does not violate the Establishment Clause that case is particular
to legislatures and does not apply to school boards.*

Coles ex rel. Coles v. Cleveland Board of Education® illustrates the
reasoning behind the general consensus that school board prayers are un-
constitutional. There, the Sixth Circuit, applying Lemon, found that the
Cleveland Board of Educations practice of opening each meeting with a
prayer violated the Establishment Clause primarily grounded in two prin-
ciples: rst, to avoid the coercion of impressionable young minds; second,
to avoid an of cial endorsement of religion.® With respect to the coercion
issue, the court observed that school board prayer cases should be consid-
ered among the Supreme Court s decisions addressing school-related activi-
ties, because the school board meetings take place on school property and
are inextricably intertwined with the public school system. 3 With respect
to the endorsement issue, the court explained: the constitutional problem
... does not arise solely from the coercive effect of compulsory attendance
or from concern with the malleability of young minds. . . . [Cloercion is
not the full extent of the proper inquiry under the establishment clause.
Rather, [m]ixing religious activity with a government institution designed
to foster and educate youth in the values of a democratic, pluralistic society
is troubling because of the special nature of public schools as the symbol
of our democracy and the most pervasive means for promoting our com-
mon destiny. %2 Given these reasons, the court rejected the Marsh legisla-



tive bodies exception as inapplicable to school boards primarily on grounds
that school board meetings were integrated into the public school system:

the fact that the function of the school board is uniquely directed toward
school-related matters gives it a different type of constituency than those of
other legislative bodies namely, students. ® The composition of the school
boards constituency mattered to the Court because students are unable to
express their discomfort with state-sponsored religious practices through the
democratic process. 5

6. Student-Led, Student-Initiated Prayer Over the School’s
Public Address System Is Unconstitutional

Following Lee v. Weisman, it was clear that clergy-led, school-sponsored
prayer at graduation ceremonies was unconstitutional. Schools began to nd
other ways to preserve prayers and do an end-run around the Establishment
Clause. Many of these polices gave the graduating class the opportunity
to vote upon whether to have a prayer or other type of inspirational mes-
sage at graduation, and if the graduating class elected to have an invocation,
the class would elect a student volunteer to deliver the message. * Following
these policies came more litigation. The ultimate question as to their con-
stitutionality was whether the prayers were private student speech or school-
sponsored speech endorsing religion.

The Supreme Court answered that question in 2000 in Santa Fe
Independent School District v. Doe, concluding that even student-led, student-
initiated religious speech over a school s public address system, is unconstitu-
tional if it occurs in a context that creates the appearance of school sponsor-
ship or support. The Courts conclusion here shows its concern not only with
coercion arising from mandatory participation but also with coercion arising
from subtle peer pressure.

For example, in that case, the Santa Fe Independent School District
adopted several new policies dealing with prayer at various school functions.
In addition to several policies regarding student-led prayer at graduation
policies that were eventually struck down as unconstitutional by the court
of appeals the school district adopted a policy initially entitled Prayer at
Football Games, authorizing student elections to determine whether invo-
cations should be delivered before football games and then to select a stu-



dent-spokesperson to deliver them.% Shortly thereafter, the students voted
to allow a student to pray over the schools public address system at football
games.*

Ultimately, the Court applied the same coercion principles it had
applied in Lee v. Weisman to conclude that the school district s football poli-
cy was unconstitutional: Even if we regard every high school students deci-
sion to attend a home football game as purely voluntary, we are nevertheless
persuaded that the delivery of a pregame prayer has the improper effect of
coercing those present to participate in an act of religious worship. %

The Court also determined that the pregame speech was impermis-
sible school sponsorship of a religious message. As a threshold matter, the
Court rejected the argument that the pregame speech was private and not

public speech, noting that [t]hese invocations are authorized by a govern-
ment policy and take place on government property at government-spon-
sored school-related events. % To illustrate the constitutional perils involved
in allowing students to determine by majority vote which expressive activi-
ties will be permitted and which will be silenced, the Court observed: [T]his
student election does nothing to protect minority views but rather places
the students who hold such views at the mercy of the majority.  The Court
added that while Santa Fes majoritarian election might ensure that most of
the students are represented, it does nothing to protect the minority; indeed,
it likely serves to intensify their offense. &

The Court next rejected the school districts contention that it
could disentangle itself from the religious messages by developing the two-
step student election process. © The Court explained: Contrary to the
Districts repeated assertions that it has adopted a hands-off approach to
the pregame invocation, the realities of the situation plainly reveal that its
policy involves both perceived and actual endorsement of religion. The
Court added, [i]n this case, as we found in Lee, the degree of school involve-
ment makes it clear that the pregame prayers bear the imprint of the State
and thus put school-age children who objected in an untenable position. ¢
Along these lines, the Court was particularly troubled by several facts that
tended to show school endorsement: The school choose to permit students
to elect to give a statement or invocation; the policy allowed the principle
to give direction and advice to the students conducting the election, the
invocation is then delivered to a large audience assembled as part of a regu-



larly scheduled, school-sponsored function conducted on school property,

and [t]he message is broadcast over the school s public address system, which
remains subject to the control of school of cials. % The public broadcast of
the pregame message would be perceived asa public expression of the views
of the majority of the student body delivered with the approval of the school
administration. %

Finally, the Court rejected the school districts stated secular pur-
poses of the policy  to foster free expression of private persons, to solemnize
sporting events, promote good sportsmanship and student safety, and estab-
lish an appropriate environment for competition. % Invoking the Lemon test,
whereby the Court is charged with distinguishing between sham and sincere

secular purposes by taking account of the text and history of the regula-
tion, the Court concluded that the football policy simply did not promote
the Schoolss stated secular policies. The Court observed: the fact that only
one student is permitted to give a content-limited message suggests that this
policy does little to foster free expression. ... And it is unclear what type of
message would be both appropriately solemnizing under the Districts policy
and yet nonreligious.

Santa Fe Independent School District v. Doe is legally signi cant be-
cause it demonstrates once again the Courts willingness to ferret out sham
secular purposes by looking to the purposes and effects of a school policy. But
more importantly, Santa Fe demonstrates the extent to which the Court is
willing to protect students who are made to feel like outsiders, not full mem-
bers of the political community, from those adherents that . . . are insiders,
favored members of the political community. ® Where a school encourages
that insider-outsider environment, its actions are likely to be struck down.

7. But Students May Hold Prayer Services Before School
Around the Flag Pole or in the Cafeteria So Long As Faculty or
Outsiders Do Not Participate

In Santa Fe Independent School District. v. Dog, the Supreme Court hinted that
wholly student-initiated religious activities held on campus (such as around
the ag pole ) are constitutionally permissible. The Court highlighted that

nothing in the Constitution as interpreted by this Court prohibits any pub-
lic school student from voluntarily praying at any time before, during, or



after the schoolday. But the religious liberty protected by the Constitution is
abridged when the State af rmatively sponsors the particular religious prac-
tice of prayer. % Based on these principles, some scholars had predicted that
student-initiated activities such as early morning prayer meetings around
the schoolhouse agpole should pass Constitutional muster, so long as the
school authorities refrain from encouraging or discouraging students from
participating. ™ But, when schools either expressly direct or permit parents to
direct See You at the Pole events for elementary school students, or when
school of cials participate in such events, they violate the Establishment
Clause.™

Where the conduct is genuinely student-initiated activity and not
fostered or supported by public school staff, that conduct is constitutionally
permissible. At least two federal courts have indirectly upheld such student-
initiated activity. In West eld High School L.I.F.E. Club v. City of West eld,
the District Court of Massachusetts dealt with a student religious clubs con-
tention that a school s speech policies were unconstitutional. Responding to
the schools argument that the groups religious literature distribution bears
the imprimatur of the school, the court reasoned that

[tihe mere facts that the school opened its channels of communi-

cation (i.e., daily bulletin, bulletin boards, student yearbook),

provided an adult sponsor who acts merely as a monitor and does

not actively or substantively participate in any of the Club s activi-

ties, and opened its facilities for use before school for morning

prayer at the agpole and after school for Club meetings, does

not mean that the LIFE Club can fairly be characterized as part of

the school curriculum. 7

Rather, applying the principles of Hazelwood School District. v. Kuhl-
meier,” holding hat schools may limit students speech if it occurs in the
context of a school-sponsored activity so long as the restriction is reasonably
related to a legitimate pedagogical purpose the court concluded that the
LIFE groups speech (including prayer around the agpole) was private. In the
courts view, [u]nlike the newspaper and journalism classes in Hazelwood,
no evidence tie[d] the LIFE Clubs activities to the schools curriculum. To
support its view, the Court explained that [t]he school d[id] not fund the
Club; the Clubs activities [we]re not directly related to any subject taught in



any course that the school offers; the school d[id] not require any student to
participate in the group; the school d[id] not give Club members academic
credit for participation. ™

Turning to the issue of teacher involvement in student-initiated
prayers at the agpole, in Daugherty v. Vanguard Charter School Academy,™
the United States District Court for the Western District of Michigan dis-
missed a complaint by parents that their children had been unconstitution-
ally subjected to various Christian in uences while attending school. In
Daughtery, Vanguard teachers and members of the administration were pres-
ent at prayers on school property during school hours or when students are
required to be present, and two teachers attended open prayer meetings at
the school agpole prior to the start of the school day.”” The court noted that
the presence of teachers and elementary students together, for prayer, on
school premises, albeit during non-instructional hours, is a matter of height-
ened concern. Young students tend to emulate their teachers as role models
and are susceptible to peer pressure. " But citing the principles articulated in
Tinker v. Des Moines Independent Community School District”®  holding that
a public school may restrict speech if the speech materially and substantially
interferes with the operation of the school, and, in the case of religious ac-
tivity, the principle that students, parents and members of the public might
reasonably perceive the activity to bear the imprimatur of the school, the
court reasoned that:

if the teachers attended the agpole gatherings strictly in a passive or

supervisory capacity without participating in the prayer, their mere

presence would not be violative of the Establishment Clause. . . .

If, on the other hand, the teachers played a more active, participa-

tory role in the prayer gathering, of which there is no evidence, then

plaintiffs claim would be stronger. . . . It follows that [the school

district] could be held responsible for such teacher misconduct only

if plaintiffs also showed that the need for corrective action was so

obvious as to demonstrate that defendants were deliberately indif-

ferent to and tacitly approved the misconduct. Plaintiffs have failed

to present evidence to support such a nding.®°

Although Daugherty is only a district court decision, and therefore
of limited precedential value, it is signi cant because it shows that the courts
have only scratched the surface in dealing with the question of coercion.



While the court in Daugherty acknowledges the coercive effect of teacher-
presence during student-initiated prayer, the case gives only super cial
thought to the differences between passive teacher presence and teacher par-
ticipation in school prayer. After all, mere teacher presence is coercive and
may very well create the insider-outsider dynamic that the Supreme Court
has repeatedly found offends the Establishment Clause.

8. It Is Unclear Whether and to What Extent Student Speakers
at Graduations May Open Their Remarks with a Prayer, Make
Religious References in Their Speeches, or Give Sermons to
Attendees

After Santa Fe, the Supreme Court left many questions unanswered regard-
ing when student-led prayers at school functions are private speech and when
the state endorses such prayers. The courts are divided based primarily on
whether the reviewing court focuses on the threat of coercion caused by
public and peer pressure to attend important school functions or the public
school s neutrality.

For example, in Cole v. Oroville Union High School District,® the
Ninth Circuit, focusing on the effect religious speech might have on the
outsider, held that a public high school could prevent a student chosen by
student vote from making a sectarian speech at a high school graduation cer-
emony. The court noted that in both Santa Fe and Lee, the [Supreme] Court
emphasized that the threat of coercion caused by public and peer pressure
to attend important school events is heightened in the public high school
context because adolescents are more susceptible to such pressure, especially
as to issues of social convention. & In nding the schools action permissible
here, the court reasoned that the invocation would not have been private
speech, for the following three reasons: the District authorized an invoca-
tion as part of the graduation ceremony held on District property, allowed
only a student selected by a vote of his classmates to give an invocation
and no doubt would have used a microphone or public address system to
amplify the invocation. 8 Similarly, the court held that the school could
prevent a student from making a sectarian valedictory speech, even though
the school s valedictory speech policy neither encouraged nor discouraged a
religious message, because the Districts plenary control over the graduation
ceremony, especially student speech, makes it apparent [the valedictorians]



speech would have borne the imprint of the District. 3 The facts bearing on
the courts nding were as follows: (1) the District authorized the speech as
part of its graduation ceremony that is paid for by state funds and held on
state property, (2) the principal had supervisory control over the graduation
and nal authority to approve the content of the speech, (3) the student had
to sign a contract which binds them to dress and act in a manner approved
by the District, and (4) the message would have been broadcast to the audi-
ence over a school microphone or public address system.8

By contrast, in drawing the line between student religious expres-
sion and school-sponsored religious speech, the Eleventh Circuit has fo-
cused on the neutrality of the schools conduct, concluding in two cases
that student-initiated prayer at graduation was constitutionally permissible
where the reviewing court nds that the school district has played no role
in encouraging or discouraging that speech. First, in Adler v. Duval Coun-
ty School Board,® the Eleventh Circuit sitting en banc held that a school
districts policy that permit[ed] a graduating student, elected by her class
to deliver an unrestricted message of her choice at the beginning and/or
closing of graduation ceremonies did not violate the Establishment Clause
on its face. Citing Santa Fe on just how case-speci ¢ Establishment Clause
analysis must be, the court observed that whether a public school violates
the Establishment Clause is in large part a legal question to be answered
on the basis of judicial interpretation of social facts . . . . Every government
practice must be judged in its unique circumstances . . . . 8 Applying that
standard of review, the en banc court determined that missing in Adler
were facts critical to the conclusion drawn in Santa Fe  namely, that the
speech was subject to regulation that con ned the topic of the students
message ( a hallmark of state involvement ) and that the policys terms
actually encouraged religious speech.® In particular, the school districts
policy, which forbade school of cials from reviewing the content of the
students speeches, expressly denied of cials the opportunity to censor any
viewpoint.® And unlike in Santa Fe, where the policy encouraged religious
messages by including the term invocation and by making the purpose of
the students message to solemnize the event,* the school district policy s
terms did neither. The school districts policy contained no language at
issue that implicated religious themes and was entirely neutral as to view-
points.®t Moreover, unlike in Santa Fe where the voting procedure uncon-



stitutionally subjected students to a referendum on student prayer, here the
students merely voted on (1) whether to permit a student message dur-
ing the ceremony, and (2) if so, which student is to deliver the message.
That critical fact meant the difference between endorsing public religious
speech and accommaodating private religious speech. The court reasoned:
Although it is possible that . . . the student body may select a speaker who
then chooses on his or her own to deliver a religious message, that result
is not preordained, and . . . would not re ect a majority vote to impose
religion on unwilling listeners. ® Rather, in the courts view, it would re-
ect the uncensored and wholly unreviewable decision of a single student
speaker. %

Similarly, in Chandler v. Siegelman,® the Eleventh Circuit reasoned
that a student s private religious speech at public school-sponsored ceremo-
nies and events is constitutional as long as the school district does not take

af rmative steps . . . for prayer to be delivered at a school function. * The

court, again focusing on the public-private distinction, wrote: It is not the
public context that makes some speech the States. It is the entanglement
with the State. What the Court condemned in Santa Fe was not private
speech endorsing religion, but the delivery of a school-sponsored prayer.
Remove the school sponsorship, and the prayer is private. ¢

9. Students May Pray Together Before a Game or Other School
Event but Coaches and Other School Ofpcials Generally May
Not Participate

Cases involving the question whether student athletes may pray together
before a game or whether the student-athletes coach may participate in
that prayer implicate different aspects of the First Amendment and point
the way as to how con icts among the Free Exercise, Establishment and
Free Speech Clauses might be resolved. In these cases, school of cials may
generally permit students to exercise their religious beliefs and practices, as
required by the Free Exercise and Free Speech Clauses, but will run afoul of
the Establishment Clause if school of cials allow the coach to participate.
Accordingly, students may gather to pray, but public school coaches and
other staff members may not encourage that prayer by giving students mega-
phones or by kneeling or by telling students that it is time for prayer.



For example, in Doe v. Duncanville Independent. School District, the
Fifth Circuit accepted a female student s argument that the school districts
practice of allowing the schools basketball coach to initiate prayers before
games and practices violated the Establishment Clause. Signi cantly, the
court dealt primarily with the question whether the coachs conduct not the
students violated the Establishment Clause. The court rejected the school
districts argument that it could not prevent its employees from participating
in student prayer without violating the coachs free exercise rights, reasoning
that [t]he challenged prayers take place during school-controlled, curricu-
lum-related activities that members of the basketball team are required to
attend. During these activities . . . coaches and other school employees are
present as representatives of the school and their actions are representative
of [school] policies. %

Duncanville is one of the few federal cases discussing the constitu-
tionality of students gathering to pray before athletic or other school-related
events.} But at least one scholar, University of Kansas Law Professor Phillip
Kissam, has concurred in the view that [s]chool coaches and teachers should
not lead their groups in such prayers, for this involves the state in promot-
ing or endorsing religion in a manner very similar to teacher-led classroom
prayers. Drawing on Tinker and Free Exercise Clause jurisprudence, Pro-
fessor Kissam draws a distinction between teacher or coach-led prayer and
student-initiated group prayer:

there would seem to be nothing illegal or immoral if students wish

to pray collectively before they engage in a particular event that

happens to be connected to a public school, as long as the prayer

is not disruptive of the activities of other students. [This is the

disruption test that comes from Tinker.] Certainly a group of stu-

dents may gather together in a nondisruptive way on public school
premises to pray before an examination . . . , and this is so even

if the prayer on school property may exert subtle coercive pressure

upon others who necessarily will observe the prayer. If this activity

is permissible as a matter of free speech and the free exercise of re-

ligion, it would seem that collective student-initiated prayers before

other school events, say athletic events or theatrical performances,
may also be permissible if nondisruptive to the activity.1®



10. Public Schools Are Often Required to Accommodate
Student Requests to Be Given Temporary Space for Prayer
Where Their Religion Requires Them to Pray

Given the rights accorded students under the Free Exercise Clause and
Tinker, the question whether schools must accommodate their students re-
ligious beliefs by giving students space and time to pray when their religion
dictates is a matter of delicate balance between the Free Exercise Clause and
the Establishment Clause. These cases also often turn on application of the
Equal Access Act, which makes it unlawful for any public secondary school
which receives federal nancial assistance and which has a limited open fo-
rum to deny equal access . . . to, or discriminate against, any students who
wish to conduct a meeting within that limited open forum on the basis of the
religious . . . content of the speech at such meetings. 12 These questions are
taken up in chapter three.

The question of Salat or Muslim prayer presents some unique issues,
most of which have not been worked out by the courts. Practicing Muslims
are supposed to pray at ve different times every day. The prayers are sup-
posed to last between ve and ten minutes and consist of a series of postures
that include standing, bowing, and kneeling.1®® Of the ve times for praying,
only two of the ve occur within the school day. The religious practice of
Salat raises the legal question whether a public school can accommodate
a Muslim student who seeks to pray at these times. To accommodate Salat,
a school would have to permit the prayers at the right times and allow the
student the space for the prayer to include the appropriate movements. In
keeping with Wallace v. Jaffree’® holding that Alabamas silent meditation
and prayer statute violated the Establishment Clause one court recently
observed that statutes which provide for a moment of silence for meditation
and prayer violate Lemons effect prong tend by favoring some religions over
other religions because some religious prayers are neither silent nor still. 1%
Courts have yet to review the question whether a school may provide a place
for Muslim students to pray, but it seems that such an accommaodation would
be constitutionally permissible so long as the space provided is not set aside
exclusively for prayer.1%



C T ' E A

1. The Equal Access Act: An Overview

The Equal Access Act (EAA) is a federal law that generally requires a public
school to allow student religious clubs to use school facilities on the same
terms that the school provides those facilities to other non-curriculum stu-
dent clubs although the ability of the school and its staff to be involved
in those clubs remains circumscribed.! In particular, the EAA makes it un-
lawful for any public secondary school which receives federal nancial as-
sistance and which has a limited open forum to deny equal access or a fair
opportunity to, or discriminate against, any students who wish to conduct a
meeting within that limited open forum on the basis of the religious, politi-
cal, philosophical, or other content of the speech at such meetings.
Accordingly, the EAA prohibits (a) public secondary schools that
receive federal funds from (b) deny[ing] equal access or a fair opportunity to,
or discriminat[ing] against (c) any students who wish to conduct a meeting
(d) within that limited open forum () on the basis of the religious, politi-
cal, philosophical, or other content of the speech at such meetings.
By its plain terms, the EAA applies to all public secondary schools
that have received federal nancial assistance. In other words, a
public secondary school is required to comply with the EAA only
if it receives federal funding. Notwithstanding this legal string at-
tached to federal funding, the federal government may not deny or
withhold Federal nancial assistance to any school as a remedy for
failing to comply with the EAA. Instead, the group claiming that
the public school has denied it equal access generally must bring a
Section 1983 civil rights claim.*
By its plain terms, the EAA prohibits public secondary schools
from discriminating against student groups. The discrimination
can take several forms, but the most common form is for a school to
deny a student group access to school facilities to conduct meetings
even though the school has granted access to other student groups.
The EAAs discrimination principle also extends to student access



to the school newspaper, bulletin boards, the public address system,
and the annual club fair.®
The EAA prohibits discrimination against student groups. By its
plain terms, other groups are not protected by the EAAs prohi-
bitions. For example, in Doe v. Duncanville Independent School
District, the Fifth Circuit held that the EAAS prohibition against
discrimination did not extend to coach-led prayers at the begin-
ning of basketball practice.® The court further explained that,
[a]lithough teachers or other school personnel can be present at
religious meetings, the Equal Access Act permits . . . school per-
sonnel to be present solely in a custodial capacity merely to en-
sure order and good behavior. 7 Nor may schools do an end-run
around the EAA by adopting a policy that all student groups must
be school-board-approved.®
The EAA applies only to public secondary schools that provide a
limited open forum.® A public secondary school maintains a lim-
ited open forum whenever such school grants an offering to or
opportunity for one or more noncurriculum related student groups
to meet on school premises during noninstructional time. ** Once
a school provides a limited open forum, by even allowing only
one noncurriculum related student group to meet, the [EAA]s
obligations are triggered and the school may not deny other clubs,
on the basis of the content of their speech, equal access to meet
on school premises during noninstructional time. * Accordingly,
where a school tolerates at least one noncurriculum-related club,
that school has established a limited open forum and must give a
student club devoted to religious studies the same of cial recogni-
tion and access that it has given to other student clubs, which may
include access to the school newspaper, bulletin boards, the public
address system, and the annual Club Fair. 2
Once a public secondary school has established a limited open fo-
rum, it must also grant fair opportunity to students who wish to conduct a
meeting within that forum. Public schools meet the EAAs fair opportunity
requirements where the school uniformly provides the following:
the meeting is voluntary and student-initiated;



there is no sponsorship of the meeting by the school, the govern-
ment, or its agents or employees;

employees or agents of the school or government are present at
religious meetings only in a nonparticipatory capacity;

the meeting does not materially and substantially interfere with the
orderly conduct of educational activities within the school; and
nonschool persons may not direct, conduct, control, or regularly
attend activities of student groups.®

These factors are generally important in ensuring that the school,
in providing a forum for religious groups, does not violate the Establishment
Clause.

(e) Finally, the EAA, by its plain terms, protects student groups
from discrimination on the basis of students speech content. In particular,
by enacting the EAA, Congress sought to protect student religious groups,
although the EAA also protects all types of student groups on the basis of
political, philosophical, and other messages.

2. Circumstances Under Which “Equal Access” Obligations
Are Triggered: The Relationship Among the Limited Open
Forum, Noncurriculum-Related Groups, and Fair Opportunity
to Meet

Because a schools creation of a limited open forum triggers that schools
obligations under the EAA, understanding the statutory de nitions of lim-
ited open forum, meeting, noninstructional time, and noncurriculum
is vital to understanding a public schools obligations under the EAA. As
explained above, a public secondary school maintains a limited open forum
whenever such school grants an offering to or opportunity for one or more
noncurriculum related student groups to meet on school premises during non-
instructional time. * The EAA de nes meeting toinclude those activities
of student groups which are permitted under a schools limited open forum
and are not directly related to the school curriculum. ** The EAA further
de nes noninstructional time as time set aside by the school before actual
classroom instruction begins or after actual classroom instructions ends. ¢
Distinguishing between curriculum- and noncurriculum-related
student groups is also a key to delineating the type of student groups that



trigger obligations under the EAA. After all, too broad a de nition of cur-
riculum-related would make the [EAA] meaningless. A schools administra-
tion could simply declare that it maintains a closed forum and choose which
student clubs it wanted to allow by tying the purposes of those clubs to some
broadly de ned educational goal.  The Court also looks to a schools ac-
tual practice rather than its stated policy to determine whether a particular
groups activities are curriculum- or noncurriculum-related.*®

The EAA does not, however, de ne the phrase, noncurriculum-re-
lated student group. The Supreme Court had the opportunity to de ne that
phrase in Board of Education of the Westside Community Schools v. Mergens,
where it noted that any sensible interpretation of [that phrase] must . ..
be anchored in the notion that such student groups are those that are not
related to the body of courses offered by the school. * The Court added that
the phrase is best interpreted broadly to mean any student group that does
not directly relate to the body of courses offered by the school. 2°

Consistent with Congress intent to provide a low threshold for
triggering the [EAA]s requirements, the Court developed the following
test for determining whether a student group directly relates to a schools
curriculum :

if the subject matter of the group is actually taught, or will soon be
taught, in a regularly offered course;

if the subject matter of the group concerns the body of courses as a
whole;

if participation in the group is required for a particular course; or
if participation in the group results in academic credit.*

A school district bears the burden of showing that a student group
is curriculum-related.?? Schools may not end-run around the EAA by nding
arbitrary or disingenuous ways to relate the clubs to curriculum.?

Applying those factors to various school clubs, the Court noted
that a French language club is curriculum-related and the EAA is not trig-
gered if French is a regularly offered course or will be in the future. But
groups such as the scuba club, chess club, stamp collecting club, and commu-
nity service clubs would normally be noncurriculum-related because they are
unlikely to meet any of Mergens four prongs.?* Accordingly, [tlhe existence
of such clubs would create a limited open forum under the [EAA] and would
prohibit the school from denying equal access to any other student group



on the basis of the content of that groups speech. ° In keeping with a low
threshold trigger of the EAAS obligations, the Court expressly rejected the
argument that an extracurricular student organization is noncurriculum re-
lated if it has as its purpose (or as part of its purpose) the advocacy of partisan
theological, political, or ethical views. %

Nor would broad abstract educational goals suf ce to demonstrate a
valid connection between the groupss subject matter and the school s curricu-
lum. For example, in Mergens, the Court rejected the school districts argu-
ment that two service clubs were curriculum-related because they promoted
the goal of effective citizenship an educational goal of the Social Studies
Department.?” The Court explained that a school district could not simply
circumvent the EAA by de ning curriculum related as a club relating to
abstract educational goals, a contention that would result[] in almost no
schools having limited open fora, or in a way that permits schools to evade
the Act by strategically describing existing student groups, would render the
Act merely hortatory. %

3. Navigating the Tension Between the EAA’s Purpose of
Protecting Student Groups from Content-Based Discrimination
and a School’s Obligations Under the Establishment Clause

The EAAs main purpose is to ensure that schools will not discriminate
against student groups based on the content or viewpoint of the group s mes-
sage by affording student religious clubs the same access enjoyed by other
student groups  in other words, to protect religious expression from discrim-
ination. Even so, the EAA does not permit the government or public schools
to engage in conduct that violates the Establishment Clause in the name
of protecting a religious group from discrimination. Accordingly, no public
school may use the EAA as a cloak

to in uence the form or content of any prayer or other religious

activity;

to require any person to participate in prayer or other religious

activity;

to expend public funds beyond the incidental cost of providing the

space for student-initiated meetings;



to compel any school agent or employee to attend a school meeting
if the content of the speech at the meeting is contrary to the beliefs
of the agent or employee;

to sanction meetings that are otherwise unlawful;

to limit the rights of groups of students which are not of a speci ed
numerical size; or

to abridge the constitutional rights of any person.?

In Board of Education of the Westside Community Schools v. Mer-
gens,*® the Supreme Court rst held constitutional as not violating the
Establishment Clause the EAAs mandate of granting school access to reli-
gious groups on the same basis as nonreligious groups.® In Mergens, discussed
above, a public secondary school had permitted several noncurriculum-re-
lated clubs, such as the scuba club, the chess club, and service clubs to use
school facilities for meetings during noninstructional time. The principal,
in consultation with other school of cials, refused to approve a similar re-
quest from student Bridget Mergens to form a Christian Club on grounds
that school approval, which mandated faculty sponsorship, would violate the
Establishment Clause. The school board upheld the principals decision.*

The Supreme Court found the principal s decision constitutionally
invalid and upheld the EAAs constitutionality. The Court began by not-
ing that Congress had enacted the EAA in part to extend to public schools
the principles already being applied in the university context.® In Widmar
v. Vincent, the Court had previously held that a universitys equal access
policy permitting religious groups to use university facilities would not vio-
late the Establishment Clause because such a policy would pass the Lemon
test: [it] would have a secular purpose, would not have the primary effect of
advancing religion, and would not result in excessive entanglement between
government and religion. * Applying the logic of Widmar to the EAA, the
Court concluded that the EAA did not violate the Establishment Clause
because the EAAs prohibition of discrimination on the basis of political,
philosophical, or other speech as well as religious speech constituted a suf-

cient basis for meeting Lemons secular purpose prong.® The Court further
concluded that Lemons remaining two prongs were satis ed, because the
EAA required not only students, rather than teachers, to initiate the club,
but also required students to meet during noninstructional time so as to not
make attendance mandatory or cause student discomfort.



The Court rejected (as unfounded) the school districts fears that
the EAAs requirements would remove local school control over curriculum
and other decisions for the following three reasons: First, the EAA does not
speak to curriculum matters and schools can always circumvent the EAA
by permitting only curriculum-related groups to use its facilities. The Court
explained: nothing in the EAA changes the schools traditional latitude to
determine appropriate subjects of instruction. To the extent that a school
chooses to structure its course offerings and existing student groups to avoid
the Acts obligations, that result is not prohibited by the Act. * Second, the
EAA respects a schools traditional authority to maintain order and disci-
pline. The EAA expressly does not limit a schools authority to prohibit
meetings that would materially and substantially interfere with the orderly
conduct of educational activities within the school. ¥ The EAA also pre-
serves the authority of the school, its agents or employees, to maintain order
and discipline on school premises, to protect the well-being of students and
faculty, and to assure that attendance of students at meetings is voluntary.
Third, any school district that wishes to escape the statutes obligations
could simply forgo federal funding. % Recognizing that this option in some
cases this may be an unrealistic option, the Court nevertheless viewed the
EAAs nondiscrimination mandates as the price a federally funded school
must pay if it opens its facilities to noncurriculum-related student groups. “°

4. Schools Retain Authority to Decide Curriculum and to Avoid
the EAA’s Obligations By Allowing Only Curriculum-Related
Student Groups but Schools May Not Circumvent the EAA By
Merely Calling All Student Groups Curriculum-Related

As the Supreme Court pointed out in Mergens, public secondary schools re-
main at liberty to determine curriculum within the con nes of state guide-
lines. Moreover, schools may lawfully structure curriculum and student groups
to avoid obligations under the EAA  although schools may not evade the
[EAA] by the simple expedient of requiring some or all students to partici-
pate in a single activity or meeting of each group with which the schools
administrators wished to create a curriculum relationship, and render the
threshold for triggering the Act merely hortatory.



Accordingly, the distinction between curriculum- and noncur-
riculum-related becomes signi cant: If a school permits even one noncur-
riculum-related group to meet then it must permit other groups, such as a
Bible club, to meet. Since Mergens, lower courts have attempted to esh out
that distinction further, making it more likely that a schools decision to
permit student-activity groups triggers obligations under the EAA. In par-
ticular, lower courts have rejected attempts by school districts to broaden the
de nition of curriculum-related by requiring a relatively tight nexus between
the groups subject-matter and curriculum. For example, in Donovan ex rel.
Donovan v. Punxsutawney Area School Board,* the Third Circuit concluded
that the school had established a limited open forum, because it had permit-
ted a ski club and another student group to meet during the school s activity
period.”® The court found that any relation between the subject-matter of
those clubs and the school's curriculum was too far attenuated to qualify the
clubs as curriculum-related.** Similarly, in Colin ex rel. Colin v. Orange Uni-

ed School District,* a district court rejected the schools contention that the
Gay-Straight Alliance was curriculum-related because it related to the hu-
man sexuality lessons that were a part of the school districts sex education
program.*¢ And in Garnet v. Renton School District,*” another district court
concluded that the Future Business Leaders of America club constituted a
noncurriculum-related student group because the business class students
were not required to attend the FBLA meetings and no academic credit was
awarded for participation, notwithstanding that both school district and state
guidelines required that the school district offer FBLA as a student club.*

In keeping with Mergens low threshold for triggering the EAA,
courts have made even ner distinctions, with close calls tending to fall on
the side of equal access.”® Accordingly, courts will not allow public schools
to get away with calling everything a curriculum-related club but rather will
scrutinize the actual clubs to determine whether they are curriculum or non-
curriculum-related. For example, the Third Circuit, in Pope v. East Brunswick
Board of Education,* early on rejected a school districts argument that the
Key Club, a community service group related to the Kiwanis, was curricu-
lum-related because its subject matter, to assist students in developing civic
responsibility through fundraising for local charities, was directly related
to the high schools History and Humanities classes, which taught units on
homelessness, hunger, and poverty. The court concluded that, in light of



the policies underlying the EAA, showing that a student groups activities
were tied directly to a speci c instructional unit of a speci ¢ course was
insuf cient to relieve the school district of its obligations.* Nor may a school
impose limitations on what may qualify as a club that treat religious clubs
differently than any other noncurriuculum club.?

One case, with little if any precedential value and which represents
a minority interpretation of the noncurriculum-related clubs under the EAA,
is worth mentioning for its suspect reasoning and lack of statutory basis. In
East High Gay/Straight Alliance v. Board of Education of Salt Lake City School
District, a district court in Utah concluded that the school was not required
to grant the Gay/Straight Alliance the same privileges as the other clubs
recognized by the school because all of the school's clubs were curriculum-re-
lated thereby failing to trigger obligations under the EAA. In coming to this
conclusion, the court found that that Future Homemakers of America was
a curriculum-related group because its activities served to enhance, extend,
or reinforce the speci ¢ subject matter of one or more Applied Technology
Education classes in a meaningful way, generally by affording students an
opportunity to apply the skills that they have learned in the classroom. %
The court similarly concluded that the Future Business Leaders of America
was also a curriculum-related club because it related to the business classes
offered at the school and that the National Honor Society was curriculum-
related because [a]ctivities promoting academic excellence have a far more
direct relationship to the schools body of courses as a whole . . .. 3 And,
without relating the student group to any of the four prongs of the Mergens
test, the court concluded that the schools Odyssey of the Mind group was
curriculum-related because the OM clubs substantive content was sophis-
ticated creative thinking and problem solving skills, which were in direct
re ectioninthe creative thinking and problem solving skills actually taught
by the groups advisor in his regular classes. %

5. Under the EAA, Schools Retain the Authority to Maintain
Order and Discipline on School Premises, to Protect the Well-
Being of Students and Faculty, and to Assure that Attendance
of Students at Meetings Is Voluntary

Notwithstanding the numerous restrictions on the public schools power to



restrict access to any limited open forum the school provides, public schools
retain a great deal of authority over school activities.®® In particular, public
schools retain the authority . . . to maintain order and discipline on school
premises, to protect the well-being of students and faculty, and to assure that
attendance of students at meetings is voluntary. 5 For example, schools may
maintain order and discipline in the school hallways and classrooms by lim-
iting the number and manner of both printed and oral announcements for
all student groups . . . [but] it may not discriminate among student groups
based on the religious content of the expression or proposed meeting. %
Along these lines, schools may restrict the broad free speech rights
protected under the EAA when club meetings materially and substan-
tially interfere with the orderly conduct of educational activities within the
school. % Because Congress did not de ne substantial disruption in the
EAA and because the Supreme Court in Mergens failed to give guidance
as to what would constitute a substantial disruption under the EAA, courts
have adopted the test from Tinker v. Des Moines Independent Community
School District.® In Tinker, the Supreme Court explained that the Constitu-
tion permits school-imposed restrictions on speech where conduct by the
student . . . materially disrupts classwork or involves substantial disorder or
invasion of the rights of others, & or the record . . . demonstrate[s] any facts
which might reasonably have led school authorities to forecast substantial
disruption of or material interference with school activities % In other words,
prohibiting expression is unconstitutional without evidence that it is neces-
sary to avoid material and substantial interference with schoolwork or disci-
pline. % The school district bears the burden of demonstrating such facts.®*
Courts have imposed a relatively high burden on schools to demon-
strate that a clubs meetings materially and substantially interfere with the
orderly conduct of educational activities within the school. ® For example, in
Bowler v. Town of Hudson,® the court found that the school district violated
students free speech rights by taking down posters advertised by the Con-
servative Club that listed the website address for a national organization of
high school conservative clubs, which in turn contained a link to another
website hosting graphic video footage of hostage beheadings in Irag and Af-
ghanistan ¢ without showing an actual or reasonable forecast of substantial
disruption. Applying Tinker, the court concluded that, although the school
produced evidence that the videos themselves were graphic and disturbing,



it failed to produce evidence that the videos were reasonably likely to result
in a substantial interference with the operation of the school and therefore
failed to show that censorship was necessary to avoid material or substantial
interference with schoolwork or discipline. %

When incorporating Tinker into an analysis of rights and obliga-
tions under the EAA, courts have also been careful to explain that Tinker
did not permit a hecklers veto to justify suppression of student speech. %
Instead, the analysis must focus on whether engaging in the forbidden conduct
would materially and substantially interfere with the requirements of appro-
priate discipline. ™ This analysis comes directly from Tinker: Relying on the
leading hecklers veto case,™ the Tinker Court concluded that the protesting
students speech was protected because it was entirely divorced from actu-
ally or potentially disruptive conduct by those participating in it. 2 Applying
that reasoning, the court in Boyd County High School Gay Straight Alliance
v. Board of Education of Boyd County, concluded that evidence of student
threats and homophobic remarks to gay student members of a Gay Straight
Alliance Club was insuf cient evidence to show that the clubs meetings ma-
terially and substantially interfered with the orderly conduct of educational
activities within the school.”™

Lower courts have, however, permitted schools to rely on the EAAS

order and discipline exclusion to restrict speech,” where the school can
show that permitting the speech would invite a lawsuit. For example, in Ger-
netzke v. Kenosha Uni ed School District No. 1, the Seventh Circuit concluded
that, although the school had given an open invitation to all student clubs to
paint murals in the main hallway of the school, it was not required to permit
the Bible Club to paint a 4 feet by 5 feet mural, which depicted a heart,
two doves, an open Bible with a well-known passage from the New Testa-
ment . .., and a large cross. ™ In a context where the student body included
adherents to Satanism and neo-Nazism, the court found constitutional the
school s decision to approve all paintings but the cross based on a fear that

the inclusion of so salient a Christian symbol would invite a lawsuit against
the school based on the establishment clause . . . and might also require [the
school] to approve murals of a Satanic or neo-Nazi character, which would
cause an uproar. ® The court also based its ndings on evidence of actual dis-
ruption the Bible Clubs mural was in fact defaced with a witchcraft symbol
and the principal refused the skinheads request to paint a mural containing



a swastika.”” Similarly, in Caudillo v. Lubbock Independent School District,™
the court concluded that the school could restrict both access and student
speech where the website advertised on yers to be distributed by the Gay
Straight Alliance contained a link to an outside website that contained in-
formation about sexual activity, where state law made it a crime for minors
to engage in sexual acts.” The court explained that those restrictions were
permissible under the EAAS order-and-discipline exception in part because
gay students could be sexually harassed and the school district could subse-
quently become liable for a Title IX sex discrimination lawsuit.?’ The court
further held those restrictions permissible under the EAAs well-being-of-
the-students exclusion, accepting the schools argument that it was obliged
to protect its students from teen pregnancy, sexually transmitted diseases and
other harms associated with teen sexual activity.®

6. Non-Discrimination Principle: Once Obligations Under the
EAA Are Triggered, Schools Must Grant Religious Clubs the
Same Privileges They Grant to Other Clubs, Including Use of
School Bulletin Boards and the Public Address System

It is well-settled that, once the EAA has been triggered religious clubs must
be given the same privileges as other clubs, so long as the club does not pres-
ent a substantial disruption or material interference with the operation of the
school. Indeed, the Supreme Court squarely held in Mergens that the EAA
required public secondary schools to give religious clubs the same of cial
recognition and access that it gave to other student clubs, which included
being a part of the student activities program, as well as access to the school
newspaper, bulletin boards, the public address system, and the annual Club
Fair. 8 As the Ninth Circuit explained: There is no quali cation in the Act
or in Mergens that would allow the school to limit bulletin board space based
on the religious nature of the activity. Access to such space must be equal. &
Further, to the extent that the school allows [nonreligious, noncurriculum-
related] clubs to announce meeting times or events over the public address
system, it cannot then discriminate against [religious] clubs that seek the
same privilege. &

Lower courts have followed suit, harmoniously concluding that re-
ligious clubs must be given the same club status and privileges as other non-



curriculum related clubs under the Equal Access Act, as long as permitting
such access would not fall under one the Equal Access Acts exceptions. For
example, in Boyd County High School Gay Straight Alliance v. Board of Edu-
cation of Boyd County,® the Court concluded that the school was obliged
under the EAA to give the Gay Straight Alliance the same opportunity to
use school facilities, bulletin boards, and so forth, that was given to other
non-curriculum related clubs at the school. In analyzing both Mergens and
other persuasive case law, the Court stated: [e]qual access to meet is broadly
de ned under the EAA to include all activities in which student groups are
permitted to engage in a particular school. ® Accordingly, once a court
determines that a limited open forum has been created because school access
has been provided to at least one noncurriculum-related group, the access
afforded must be equal to that provided to all groups, both curricular and
noncurricular. &

7. Public Schools Are Not Traditional Public Fora for First
Amendment Purposes Although a School Can Create a Limited
Public Forum Depending on How It Chooses to Allow Outside
Groups to Use Its Facilities

The question whether public secondary schools must, as a matter of constitu-
tional law, open school facilities to local religious leaders, where it has lent its
facilities to other local leaders, turns on the answer to the question of forum.
If the school were a traditional public forum, such as a park or the public
sidewalk, then it would not be able to deny access to local religious leaders
unless the school could meet the standards of strict scrutiny it must show
that the exclusion is necessary to serve a compelling state interest and the
exclusion is narrowly drawn to achieve that interest. % The reason for this
high level of scrutiny is obvious: a principal purpose of traditional public
fora is the free exchange of ideas. ® Similarly, if the school had designated
a public forum by opening its facilities for use by the public as a place for
expressive activity, then it would be bound by the same standards as ap-
ply in a traditional public forum so long as it retained the open character
of that facility.®® In either case, schools may impose content-neutral time,
place, or manner restrictions on the use of traditional or designated public



fora provided the restrictions are justi ed without reference to the content
of the regulated speech, that they are narrowly tailored to serve a signi cant
governmental interest, and that they leave open ample alternative channels
for communication of the information. *

It is well-settled that public schools are not traditional public fora.®?
Accordingly, school facilities may be deemed to be public forums only if
school authorities have by policy or by practice opened those facilities for
indiscriminate use by the general public, ® or by some segment of the pub-
lic, such as student organizations. * It is further settled that if the facili-
ties have . . . been reserved for other intended purposes, communicative
or otherwise, then no public forum has been created, and school of cials
may impose reasonable restrictions on the speech of students, teachers, and
other members of the school community. % A public school does not create
a public forum by inaction or by permitting limited discourse, but only by
intentionally opening a nontraditional forum for public discourse. °

A public school may also create a public forum for use by limited
groups or use of a limited purpose.®” For example, in Widmar v. Vincent, the
Court found that the University of Missouri at Kansas City had created a
limited public forum for use by student groups by issuing an of cial policy
of recognizing over 100 student groups for which it accommodated student
meetings.® The Court thereby held that the University could not discrimi-
nately exclude student religious groups based on the religious content of the
groups message, even though the University had as its mission to provide
a secular education to its students.®® In City of Madison Joint School District
v. Wisconsin Employment Relations Commission, the Court held that the lo-
cal school board had created a limited public forum to discuss school board
business at school board meeting open to the public, and therefore could not
constitutionally prohibit a teacher from speaking about that subject at the
meeting.X® In Cornelius v. NAACP Legal Defense and Educational Fund, Inc.,
the Court explained that the the government violates the First Amendment
when it denies access to a speaker solely to suppress the point of view he
espouses on an otherwise includible subject even though a speaker may be
excluded from a non-public forum if he wishes to address a topic not encom-
passed within the purpose of the forum . .. or if he is not a member of the
class of speakers for whose especial bene t the forum was created. 1



8. Once Public Schools Create a Limited Public Forum,
Constitutional Free Speech Principles, Such As Content and
Viewpoint Discrimination Prohibitions, Apply but Schools
Remain in Control of Who They Invite to School Assemblies

Applying the above principles, there are circumstances under which a pub-
lic school district has been held to have created a public or limited public
forum as a matter of constitutional law, although these actions would not
have triggered liability under the EAA. For example, in Lambs Chapel v.
Center Moriches Union Free School District, the Court held that the school
district created a limited public forum when it permitted civic, social, and
recreational uses of its schools, under a New York law that authorized local
school boards to adopt reasonable regulations permitting the after-hours use
of school property for ten speci ed purposes, but not permitting meetings for
religious purposes. Accordingly, the school district violated the Free Speech
Clause of the First Amendment when it twice refused the requests of the
pastor of an evangelical church to use the school facilities after hours to
present a six-part Im discussing Christian family values and child rearing.1%
The Court explained that the [school] violates the First Amendment when
it denies access to a speaker solely to suppress the point of view he espouses
on an otherwise includible subject, even though the school could have ex-
cluded a speaker from a nonpublic forum if he wishes to address a topic not
encompassed within the purpose of the forum . . . or if he is not a member of
the class of speakers for whose especial bene t the forum was created . . . . 1%
Applying that principle to the instant case, the Court concluded that because
the school engaged in impermissible viewpoint discrimination in violation of
the Free Speech Clause when it established a limited public forum and then
denied the pastors requests in circumstance where it presented no evidence
that any training on child rearing or family values would have been denied
except for the fact that it was presented from a religious viewpoint. Applying
Lemon, the Court rejected the school district s argument that permitting the
church group would violate the Establishment Clause:
The showing of this Im series would not have been during school
hours, would not have been sponsored by the school, and would
have been open to the public, not just to church members. The
[school] property had repeatedly been used by a wide variety of pri-



vate organizations. Under these circumstances . . . there would
have been no realistic danger that the community would think that
the [school] was endorsing religion or any particular creed, and any
bene t to religion or to the Church would have been no more than
incidental.o4

Similarly, in Good News Club v. Milford Central School,*® the Court
held that a New York school district had created a limited public forum when
it opened its facilities for use by other community groups, but excluded the
Good News Club based on its religious character. Once again, the Court
analyzed the case under Free Speech principles, nding that the school had
engaged in impermissible viewpoint discrimination.® As in Lambs Chapel,
the Court rejected the schools Establishment Clause argument, while mus-
ing whether an interest in avoiding an Establishment Clause violation is suf-

cient to justify viewpoint discrimination.X®’

Following Good News Club, several lower court opinions dealing
with equal access for religious groups have involved religious groups seeking
to distribute yers through a schools yer distribution system. Accordingly,
the Courts have analyzed whether denying access constituted impermissible
viewpoint discrimination under the First Amendments Free Speech Clause
by utilizing traditional public forum analysis.1%

Notwithstanding this line of cases, a public school does not typi-
cally create a public forum by having a school assembly or even by inviting
a local civic leader to speak at a school assembly. In other words, speakers
would not be subject to the Establishment Clause. Rather, the public school
becomes responsible for the speaker and therefore the speaker is subject to
the same rules as the public school. Like the school newspaper in Hazelwood,
a school assembly is likely to be developed within the adopted curriculum
and its educational implications in regular classroom activities. 1 Of course,
an assembly s deviation from the adopted curriculum or educational mission
may be suf cient to create a public forum, thereby leaving the school obli-
gated under the Constitution.

Nor is a school assembly likely to trigger obligations under the EAA
unless the assembly is student-governed, noncurriculum related and con-
ducted during noninstructional time, ° de ned by the EAA as time set
aside by the school before actual classroom instruction begins or after actual



classroom instruction ends. * Accordingly, schools may generally host edu-
cational or curriculum-related school assemblies without opening the doors
to all outside speakers, such as local religious leaders.

The closest case on point is Donovan ex rel. Donovan v. Punxsutaw-
ney Area School Board, where the high school there created an in-school
activity period immediately prior to the commencement of the schools in-
structional time. During that activity period, the school allowed at least one
noncurriculum related group to meet. In these circumstances, the Third Cir-
cuit held that the school violated the EAA by not allowing the Bible Club to
meet during this activity period.**?



C F :
C I

A. Constitutional Limits that Affect Public School
Curriculum and Opt-Outs

1. Schools Cannot Use Religious Criteria for Selecting or
Removing Books from the School Library Collection

Although public schools have broad discretion to acquire books for their
library collections, public schools violate students First Amendment right to
access information when, for religious reasons, they remove books from the
library collection based on the book s content.! For example, a public school
library may hold Charles Darwins On the Origin of Species or Mark Twains
Adventures of Huckleberry Finn so long as the librarian did not select the
book for religious reasons. Once part of the librarys collection, that book
may not be removed for religious reasons. Accordingly, while school districts
are generally given a great deal of discretion in determining what books will
actually be available in the classroom or used in the curriculum,? it is imper-
missible for a school board to remove already-acquired books from the school
library strictly on school board members religious objections.

In establishing these principles, the Supreme Court, in Board of Ed-
ucation, Island Trees Union Free School District No. 26 v. Pico,® acknowledged
that local school boards must be permitted to establish and apply their
curriculum in such a way as to transmit community values, and that there
is a legitimate and substantial community interest in promoting respect for
authority and traditional values be they social, moral, or political. * But the
Court limited that discretion to matters of curriculum, explaining that the
public schools duty to inculcate community values does not extend ...
beyond the compulsory environment of the classroom, into the classroom
library and the regime of voluntary inquiry. °



2. Public Schools May, but Are Not Constitutionally Compelled
to, Allow Students to Opt Out of Material in Classes That Is
Inconsistent with Their Religious Beliefs

Given the broad discretion that public schools have in deciding curriculum,
many parents have found themselves in one of two positions: First, some
parents nd themselves wanting to opt out of public school education alto-
gether. In Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary,®
the Supreme Court squarely held that states cannot legislatively compel par-
ents to choose a public school over a private school education for their chil-
dren. In the Courts view, that state action unreasonably interferes with the
liberty of parents and guardians to direct the upbringing and education of
children under their control. 7 In these circumstances, alternatives to public
education are subject to reasonable state regulation.® Although the question
has not been squarely litigated, the same reasoning has been used to justify
homeschooling options, subject to reasonable regulation.

Second, some parents nd themselves wanting to take advantage
of free public education for their children while opting out of objectionable
assignments or reading material that offends their religious beliefs. In these
circumstances, although public schools may permit children to opt out of
parts of the curriculum, the Free Exercise Clause does not require schools to
doso.

The lead case in this area is Mozert v. Hawkins County Board of
Education,® where the court upheld a public schools decision not to provide
an opt-out for reading assignments that some parents found religiously offen-
sive. In that case, the parents objected on religious grounds to their children
reading basic readers, designed to develop critical reading skills, where those
readers contained a story involving mental telepathy and other religiously
objectionable stories. In  nding for the school district, which ultimately did
not permit the children to opt out of the reading assignments, the court
relied on the fact that public education was not mandatory; rather, the state
there, Tennessee, offered parents two alternatives to public education: pri-
vate schooling and home schooling.

The court also remained mindful of the tension between the reli-
gion clauses in this context. It was careful to note that requiring an object-
ing student to participate beyond reading and discussing assignment ma-
terials, or [who] was disciplined for disputing assigned materials, might well



implicate the Free Exercise Clause because the element of compulsion would
then be present. 12 But the court also cautioned public schools not to tailor
[their] curriculum to satisfy the principles or prohibitions of any religion;
the Court observed that such attempts to avoid violating the Establishment
Clause would in fact violate the Establishment Clause.*®

The lower federal courts have generally followed the Mozert rule,
concluding that the Constitution does not mandate that schools provide stu-
dents with opt-outs.* While states or school districts can choose to provide
opt-outs by administrative decision or through state or local laws and regula-
tions, if the school district does not provide curriculum opt-outs, the Con-
stitution permits the school district to adopt the my way or the highway
approach of telling parents that the decision to send their child to public
school (rather than home or private school) does not privilege parents to
pick and choose which parts of the curriculum are available or unsuitable for
their children.’®

The federal courts have also generally held that parents cannot re-
quire that their children opt out of reading texts or viewing sex education
materials that the parents nd morally or religiously objectionable.'® For ex-
ample, parents do not have a right that their children receive an opt-out from
reading materials that involve subjects that the parents nd objectionable.”
Some states permit opt-outs by statute.® And parents cannot constitution-
ally require states or schools to permit their children to opt out of public
school sex education presentations.’® But at least one federal court has con-
cluded that the school district cannot enforce a rule that a student either
take a physical education class or Reserve Of cers Training Corps (ROTC)
class, where the school offered only ROTC and not physical education class
and where the student claims a conscientious objector status, because such a
requirement would compel orthodoxy.?

3. In General, Students May Not Opt Out of Large Segments
of a Curriculum (e.g., Elementary School Reading) and Learn
About It at Home Because of Religious Objections to the
Method By Which It Is Taught (e.g., not Using Phonics)

Nor does the Constitution require public schools to allow dual-enrollment
situations where the student is home or private schooled for much of the
curriculum but is permitted to opt into part of the public school curriculum.



As with opt-out programs, states and public schools generally have discre-
tion to permit dual-enrollment by statute, regulation, or school policy. A
common application of this practice occurs in the early-release time context.
Understanding that public schools would violate the Establishment Clause
were they to permit religious instructors to take over public school class-
rooms to administer religious instruction, school districts may permit stu-
dents to leave school buildings and school grounds to attend religious centers
for religious instructional or devotional exercises without violating the First
or Fourteenth Amendments.?? But, because decisions as to how to allocate
scarce resources, as well as what curriculum to offer or require, are uniquely
committed to the discretion of the local school authorities, parents have
no constitutional right, and do not present a colorable hybrid rights claim
when they seek to have their children attend public school on a part-time
basis so that the child can receive religious instruction at home, but a better
education than the parents can provide in vocal music or foreign language,
for example, at the public school.

Accordingly, release-time programs will generally be upheld as long
as (1) there is no evidence that the public schools enforce attendance at the
religious schools by punishing absentees from the released time programs
with truancy sanctions; (2) the school authorities remain neutral about the
program and do nothing other than release the students for the religious
instruction upon the request of their parents; (3) the school authorities do
not force or coerce any student to attend the religious instruction; and (4)
the school authorities do not actually bring the religious instruction into
the public school.* Two federal courts have interpreted these restrictions
to permit as applied legal challenges to the programs where there is actual
coercion to attend.®

4. Public Schools Can Prohibit Students From Submitting
Book Reports on Scriptures, including Religious References
in Art Projects, Where the Report or Project Does Not Comply
with the Exercise’s Pedagogical Purpose

Courts have routinely held that public schools are permitted to restrict stu-
dent religious speech or to prohibit students from writing on a religious topic
where the speech or topic does not t within the con nes of the assign-



ment.?® A public school can also restrict a students religious viewpoint when
a reasonable outside observer could view the students religious speech as
being endorsed by the school.#

Notwithstanding a public schools broad discretion to restrict stu-
dent religious speech in such cases, some courts have been unwilling to per-
mit the school district to restrict student religious speech, even when it is
the speech of a child of tender years, simply because of its religious nature,
where it allows other speech falling outside the context of the assignment.
For the most part, these cases are better viewed as content- or viewpoint-
discrimination cases. For example, in Peck v. Baldwinsville School District,
the court found controlling the fact that the school teacher had admitted
that she would not have demanded a student to make a new poster had that
poster been on another topic that was also outside of the range of topics
covered in the two-month class unit on recycling, such as atoms or manatees,
rather than on a religious topic.2® In Curry v. Saginaw,?® the court held that
the school district engaged in impermissible viewpoint discrimination when
it prohibited a student from using a religiously themed candy ornament for
his class. Also when the school creates a limited public forum by holding a
school talent show, it engages in unconstitutional viewpoint discrimination
under the Free Speech Clause when it prohibits a student from singing a
religiously themed song.*®

B. Teaching Evolution and Its Alternatives

1. Overview: Schools Can Neither Outlaw the Teaching of
Evolution Nor Give “Equal Time” for Discussion of Evolution
and “Creation Science”

The questions whether and how human origin theories may be taught in pub-
lic school science classes sharply implicates rights under the Establishment
Clause of the First Amendment. That clause forbids the enactment of any

law respecting an establishment of religion. % This fundamental concept of
liberty embodied in the First Amendment applies to the states through the
Fourteenth Amendment,® which includes public elementary and secondary
schools.® In this context, the considerable discretion normally afforded to
state and local school boards in operating these public schools must be ex-



ercised in a manner that comports with the transcendent imperatives of the
First Amendment. *

The First Amendment mandates governmental neutrality between
religion and religion, and between religion and nonreligion. % As explained
in the introduction to this book, in Lemon v. Kurtzman, the Supreme Court
developed a three-pronged test to determine whether state action runs afoul
of the Establishment Clause.” First, the act must have a bona- de secular
purpose.®® Second, the acts principal or primary effect must one that neither
advances nor inhibits religion.*® Third, the act must not result in an excessive
entanglement of government with religion.*® State action violates the Estab-
lishment Clause if it fails to satisfy any of these prongs.” For more than three
decades, the Lemon test has been used to determine whether state action vio-
lates the Establishment Clause most recently to strike down a display of the
Ten Commandments established by the Kentucky legislature.®? But as the Su-
preme Court observed in McCreary County v. ACLU, Establishment Clause
doctrine lacks the comfort of categorical absolutes, thereby making Lemon a
highly fact-intensive inquiry into the purpose and effects of state action.®

In recent years, lower courts reviewing disputes involving public
school teaching of evolution have also applied the endorsement test. That
test, rst articulated by Justice O Connor in Lynch v. Donnelly,* clari es
that Lemons purpose prong asks whether governments actual purpose is to
endorse or disapprove of religion. % It further clari es Lemons effect prong,
asking whether, irrespective of governments actual purpose, the practice
under review in fact conveys a message of endorsement or disapproval. ¢ The
Supreme Court in County of Allegheny v. ACLU,* later adopted the endorse-
ment test, commenting that the [Establishment] Clause, at the very least,
prohibits government from appearing to take a position on questions of reli-
gious belief or from making adherence to a religion relevant in any way to a
persons standing in the political community.

Considering that the Supreme Court rst adopted the endorsement
test in 1989, it stands to reason that the endorsement test does not fully

gure into the analysis of the only two anti-evolution cases reviewed by the
Supreme Court, both of which predate Allegheny.® Post-Allegheny courts
have had no trouble applying the endorsement test to public school poli-
cies regarding teaching evolution. For example, in Freiler v. Tangipahoa Parish
Board of Education,* the United States Court of Appeals for the Fifth Circuit



invalidated a disclaimer that the school board required teachers to read to
students before teaching them evolution, because the disclaimer had the pri-
mary effect of endorsing a particular religious viewpoint.® In Selman v. Cobb
County Sch. Dist.,% the district court, applying Lemon and the endorsement
test, concluded that the primary effect of a school boards requirement that
a sticker, warning that evolution is not a fact, be posted in the front cover
of the compulsory biology textbook, was to endorse religion.® And most re-
cently, in Kitzmiller v. Dover Area School District,> the district court, applying
the endorsement test, permanently enjoined a Pennsylvania school board
from maintaining a policy that required its biology teachers to read a state-
ment disclaiming Darwins theory of evolution as not a fact, while promot-
ing intelligent design as an alternative explanation to Darwins theory.®

Here, we are interested in public school policies over teaching hu-
man origins in science classrooms. Teaching science in the science classroom
passes Lemons rst prong, because such conduct would have a secular purpose.
By contrast, teaching something other than science in the science classroom
is suspect, because it begs the question why an educator would inject nonsci-
enti ¢ analysis into a science curriculum.’® When an educator s actions have
a religious purpose or religious effect, or have the purpose or effect of endors-
ing religion, they violates the Establishment Clause. In this context, it is es-
sential to understand what constitutes science and the scienti ¢ method. To
show that the explanation to be taught meets the de nition of science goes a
long way towards showing that its educational value is not religious.

2. The Theory of Evolution Meets the Depnition of Science®

Science is the systemic study of the material universe and how it works.
Science explains natural phenomena by reference to natural processes. In
other words, science rejects supernatural explanations for reality. Science
makes predictions about the natural world, and those predictions are ca-
pable of being proven untrue falsi able through repeated testing against
nature. Scienti ¢ explanations are tentative and always subject to revision
through the scienti ¢ method.®®

Science uses four building blocks facts, hypotheses, laws, and the-
ories to construct its body of knowledge. Facts are con rmed observations,
such as the fact that there are twenty-three pairs of chromosomes in the



human cell.*® Hypotheses are testable statements about the natural world,
often couched in the form of if ... then statements, that tend to explain
the relationship among two or more things. For example, this statement if
high levels of lead in childrens blood are associated with poor 1Q scores,
then children who live in environments with high lead levels should have
lower 1Q scores is a hypothesis.®® Tested hypotheses build scienti ¢ expla-
nations by eliminating incorrect approaches and encouraging con rmed ap-
proaches. Scienti ¢ laws represent the highest level of scienti ¢ generaliza-
tion. They identif[y] a class of regularities in nature from which there has
been no known deviation after many observations or trials. [They are] often
expressed mathematically. © Scienti ¢ laws do not explain phenomena, they
predict  they state what, under certain conditions, will happen. ©2

Ascienti c theory isa well-substantiated, overarching explanation
of some aspect of the natural world that can incorporate facts, laws, infer-
ences, and tested hypotheses. ® Scientists use theories as provisional model
for explaining the nature of, and relationships within, an entire set of re-
lated phenomena. &

There can be no doubt that the theory of evolution meets the de -
nition of science. As most students of evolution understand, Darwins theory
of evolution is really ve separate theories, or provisional models for explain-
ing the nature of and relationships among life: (1) evolution steady change
of organisms over time; (2) common descent all organisms descended from
a common ancestor; (3) multiplication of species species multiply by split-
ting into daughter species or through geographic isolation thereby contrib-
uting to organic diversity; (4) gradualism evolutionary change takes place
gradually; and (5) natural selection evolutionary change comes about by
individuals who survive because of well-adapted inheritable traits that give
rise to the next generation.®

These theories meet the modern de nition of science. Each theory
indisputably relies on natural explanations for natural phenomena. Each
makes predictions as well. For example, the theory of evolution or descent
with modi cation predicts succession of forms and genetic lineages from
ancestors to descendants. The fossil record evidences such evolutionary se-
quences, including an evolutionary sequence of humanoid bipedal ancestors
who over time evolved larger brains, smaller teeth, and greater bipedal ef -
ciency.% The theory of common descent similarly predicts such intermediate
forms or missing links, such as reptile-like mammals, birds, and sh. For



example, the discovery of an early ant con rmed predictions of evolutionary
entomologists that ants evolved from wasp-like ancestors.®” Natural selection
predicts changes in the genetic make-up of special populations tailored to en-
vironmental circumstances, such as the rise of antibiotic-resistant bacteria,
DDT-resistant insects and drug resistant viruses.5®

Each of these models is also falsi able. For example, the theory of
evolution could be disproved by nding a constant (nonchanging) fossil re-
cord. Common descent could be disproved by nding non-DNA-based life.
Gradualism could be disproved by the sudden production of a new species
type. Speciation could be disproved by nding that DNA is perfectly copied
from generation to generation and that variation is not possible by errors in
replication or from environmental mitogens. The operation of natural selec-
tion could be falsi ed by showing that traits are not heritable. And several
theories could be disproved by nding fossils in a time before or after their
expected period, or in places that could not be explained.

Scientists have also employed the scienti ¢ method to come up with
and test the various theories of evolution. It is well-documented that Darwin,
for example, devised his theories through careful observation over a number
of decades.®® And, in fact, many of Darwins theories arose from his rejec-
tion of other working views, such as the xity of species and Bishop William
Paley s argument from design, which posits that design exists and from there
draws the inference that there must be a designer.”™

Finally, Darwins theories of evolution are now commonly accepted
by the scienti ¢ community not because they are true in some religious
or faith-based sense but because they have withstood 150 years of repeated
scienti ¢ challenges. Darwins theories are useful in explaining the natural
world in a manner that allows us to better understand that world. They have
nothing to say about a supernatural creator of the universe or life  explana-
tions that are expressly eliminated from consideration.

3. It Is Long Settled That Public Schools Cannot Forbid the
Teaching of Evolution As Part of Their High School Science
Curriculum™

During the early part of the twentieth-century, many state legislatures had
passed laws requiring the teaching of creationism either alongside or instead
of evolution.” By the mid-1960s, only three states (Tennessee, Arkansas, and



Mississippi) still maintained anti-evolution statutes. Of legal importance is
the Arkansas Law, which was modeled after the Tennessee Anti-Evolution
Act at issue in the Scopes monkey trial case.” The Arkansas law made it
unlawful to teach in a state school the theory or doctrine that mankind
ascended or descended from a lower order of animals, or to adopt or use in
any such institution a textbook that teaches this theory. ™ Violation of that
law subjected public school teachers to dismissal.

In 1965, an Arkansas school teacher, Susan Epperson, challenged
the constitutionality of the Arkansas law.” In Epperson v. Arkansas, the
United States Supreme Court unanimously declared Arkansas anti-evolu-
tion statute unconstitutional, because it had a religious purpose.” The Court
explained that the statute violates the Establishment Clause because it se-
lects from the body of knowledge a particular segment which it proscribes
for the sole reason that it is deemed to con ict with a particular religious
doctrine; that is, with a particular interpretation of the Book of Genesis by a
particular religious group. ™

The Court rested its conclusion on the principle that the state and
federal governments must be neutral in matters of religious theory, doc-
trine, and practice. ® As the Court famously put it the First Amend-
ment mandates governmental neutrality between religion and religion, and
between religion and nonreligion. ™ The Court acknowledged that Ameri-
can public education is largely committed to state and local authorities with
power to prescribe state curriculum; based on that power, courts generally
cannot intervene in the resolution of con icts which arise in the daily op-
eration of school systems. & But where those con icts directly and sharply
implicate basic constitutional values court must intervene because [tlhe
vigilant protection of constitutional freedoms is nowhere more vital than
in the community of American schools. & In the Courts words, the First
Amendment does not tolerate laws that cast a pall of orthodoxy over the
classroom. #

Applying those principles, the Court found that the [s]tates un-
doubted right to prescribe the curriculum for its public schools does not carry
with it the right to prohibit . . . the teaching of a scienti c theory or doctrine
where that prohibition is based upon reasons that violate the First Amend-
ment. 8 Those unconstitutional reasons are, of course, the religious purpose
of Arkansas anti-evolution law. Relying in part on public appeals favoring



the passage of the anti-evolution statute, which depicted those favoring the
law as theists and those favoring teaching evolution as atheists, the Court
found that Arkansas public of cials sought to prevent their teachers from
discussing the theory of evolution because it is contrary to the belief of [fun-
damentalist sectarian Christians] that the Book of Genesis must be the exclu-
sive source of doctrine as to the origins of man. 8 The Court found irrelevant
that the religious purpose of the Arkansas statute was not explicit.®

4. It Is Equally Well Settled That Public Schools Cannot
Compel the Teaching of Creationism Alongside Evolution As
Part of the High School Science Curriculumgs

About the same time that the Supreme Court declared state anti-evolution
statutes unconstitutional, religious proponents began to advocate the teach-
ing of creation-science alongside evolution, claiming that there is scienti ¢
evidence to support the creationist view of the origins of Earth and life.
According to proponents of creation science, educators fall into two catego-
ries: those who belie[ve] in the inerrancy of the Genesis story of creation and
of a worldwide ood as fact and those who believe in evolution.®” Creation
science proponents further argued that it is only fair to give both views bal-
anced treatment in public school science curriculum, because both views
are supported by scienti c data.®

The question whether state balanced treatment laws violate the
Establishment Clause ultimately reached the United States Supreme Court
in 1987. In Edwards v. Aguillard, the Supreme Court held unconstitutional
Louisianas Balanced Treatment Act, because it served no identi able secu-
lar purpose and had as its primary purpose the advancement of a particular
religious belief.®® Acknowledging that the Act s stated purpose was to protect
academic freedom, the Court concluded that the Act was not designed to
further that purpose, but in fact restricted academic freedom by putting con-
ditions on the teaching of evolution.*® The Court observed:

Even if academic freedom is read to mean teaching all of the evi-

dence with respect to the origin of human beings, the Act does not

further this purpose. The goal of providing a more comprehensive

science curriculum is not furthered either by outlawing the teaching

of evolution or by requiring the teaching of creation science.*



Rather, in the Courts view, the Act has the distinctly different
purpose of discrediting evolution by counterbalancing its teaching at every
turn with the teaching of creationism.

The Court also concluded that the Act was unconstitutional be-
cause it had a religious purpose: to advance the religious viewpoint that a
supernatural being created humankind. ® The Court found that the statutes
historical context® and its legislative history, including statements by the
laws proponents, supported its conclusion.®® Reviewing the evidence, the
Court concluded that the purpose of the Act was to restructure the science
curriculum to conform with a particular religious viewpoint. Out of many
possible science subjects taught in the public schools, the legislature chose
to affect the teaching of the one scienti c theory that historically has been
opposed by certain religious sects. % In that way, the Court likened the Bal-
anced Treatment Act designed either to promote creationism or inhibit
the teaching of a theory hostile to creationists to the anti-evolution statute
struck down in Epperson designed to proscribe the teaching of a theory
hostile to a particular religious viewpoint.” Summarizing its conclusions, the
Court explained that the Establishment Clause forbids alike the preference
of a religious doctrine or the prohibition of theory which is deemed antago-
nistic to a particular dogma. %

5. Public Schools May Not Teach “Intelligent Design”
Alongside Evolution As Part of the High School Science
Curriculum

It is now well accepted that teaching creation science is teaching religion, not
science, and therefore unconstitutional.*® The next question is whether teach-
ing intelligent design alongside evolution is unconstitutional. Proponents of
intelligent design, like their creation-science predecessors, have made teach-
ing alternatives to or criticisms of evolution in public schools their legal bat-
tleground. ID proponents attempts to federalize a right to teach intelligent
design in public schools, to eliminate evolution from state science educa-
tional standards, to encourage school districts to reject biology textbooks
that include evolution or at least to require that stickers be af xed to those
textbooks declaiming the veracity of evolution as a theory, not a fact have
not met with success.1%



In fact, the only court to have examined that question has conclud-
ed that teaching intelligent design is unconstitutional. In Kitzmiller v. Dover
Avrea School District,*® a federal district court in Pennsylvania issued a memo-
randum opinion, declaring unconstitutional a resolution passed by the Dover
Area School District stating that Students will be made aware of gaps/prob-
lems in Darwins theory and of other theories of evolution including, but not
limited to intelligent design. Note: Origins of Life is not taught. °?

Applying the Supreme Courts endorsement test, which essentially
asks whether an objective observer would view the school district s action as
endorsing religion, the court in Kitzmiller explained that intelligent designs
religious nature would be evident to the objective observer because of its
overt appeal to a supernatural designer. The court initially noted that it must
answer that question with the historical context of the dispute in mind in
this case, a century-long strategy to weaken education of evolution by focu-
sing students on alleged gaps in the theory of evolution. 1 The court thereby
concluded that both an objective student and an objective adult member of
the Dover community would perceive [the School Districts] conduct to be a
strong endorsement of religion. 1° That conclusion is bolstered, in the courts
view, by evidence running the gamut from expressly religious statements of
those school board members who endorsed the policy to the hundreds of
letters written by Dover area residents to local newspapers expressing their
belief that the policy endorsed religion. Those letters were written by those
who favored and disfavored the policy.

The court next turned to the question whether intelligent design is
science, presumably to determine whether the Dover Area School District
had a bone de secular purpose in supporting its policy. The court conclud-
ed, based on the voluminous expert testimony, that intelligent design is not
science for three main reasons. First, intelligent design violates the cen-
turies-old ground rules of science by invoking and permitting supernatural
causation. 1% Second, intelligent designs central tenant that some natural
phenomena are irreducibly complex, de ned as too complex to have arisen
by natural selection or any other natural cause employs a awed and il-
logical contrived dualism. ¢ As the court pointed out, evidence in favor of
intelligent design does not disprove evolution; and evidence that disfavors
evolution does not prove intelligent design. Third, the court pointed out
that intelligent design, which in its current reincarnation is mainly a nega-



tive attack on evolutionary theories (as opposed to a theory in itself), has
been refuted by the scienti ¢ community as unscienti c. Along these lines,
the court notes that intelligent design is not accepted by the scienti ¢ com-
munity, has not generated peer-reviewed publications, and is not testable or
falsi able.’” The court next showed that the school boards policy also fails
to meet the Lemon test, because the policy has an overtly religious purpose
and religious effects. The Court explained:

The disclaimers plain language, the legislative history, and the

historical context in which the [intelligent design] [p]olicy arose, all

inevitably lead to the conclusion that Defendants consciously chose

to change Dovers biology curriculum to advance religion. [The]

wealth of evidence . . . reveals that the District s purpose was to ad-

vance creationism, an inherently religious view, both by introducing

it directly under the label [intelligent design] and by disparaging the

scienti ¢ theory of evolution, so that creationism would gain cre-

dence by default as the only apparent alternative to evolution.%®

Again the courts conclusion is bolstered by school board members
expressly religious statements, such as liberals in black robes were taking
away the rights of Christians and words to the effect of 2,000 years ago
someone died on a cross. Cant someone take a stand for him? % The court
also found that two school board members tried to cover up the policys
overtly religious purpose by lying, at their depositions, about who donated
sixty copies of the book Of Pandas and People (a book written by creationists
and published by a Christian organization) to the school district. It turns
out that two school board members, a school board member s relative and a
local church were involved in the acquisition. The court further concluded
that the school board s stated secular purpose  [to] improv]e] science educa-
tion and to exercise critical thinking skills ~ was simply irreconcilable with
the record evidence. 1° Here the court noted that the school board failed to
consult even a single scienti ¢ organization, but instead consulted religious
institutions and legal counsel associated with those institutions.

For many of the reasons put forward by the court in Kitzmiller, is
it unlikely that proponents of intelligent design will be successful in future
legal battles because intelligent design is not a scienti ¢ theory but a reli-
gious argument the modern design inference for the existence of God. As



with old theological claims that the existence of God can be inferred by the
appearance of design in nature, intelligent design hinges primarily on the
veracity of the following inference: The complex order observed in nature
powerfully suggests that such complex order must have been designed by an
intelligent agent  a supernatural power. In essence, intelligent design is an
argument for the existence of God, an argument most similar to the fth of
St. Thomas Aquinas ve proofs for the existence of God.

But whether intelligent designs supernatural power is the Judeo-
Christian God posited by Aquinas, the gods of the ancient world, or some
other supernatural force, intelligent design simply is not within the domain
of science for at least two reasons. First, that power is supernatural and thus
excluded from study via the scienti ¢ method. Second, intelligent design is
not a scienti ¢ theory because it fails to meet the de nition of science. In-
telligent design is not falsi able and is not subject to revision by testing;**
it has no predictive value; and it relies on supernatural rather than natural
explanations for the natural world.

6. Nor May Public School Teachers Claim an “Academic
Freedom” Right to Teach about “Intelligent Design”

It is well settled that public schools may restrict a public school teachers
ability to talk with students about religion during the school day. In that
context, courts have uniformly acknowledged the schools compelling inter-
est in avoiding an Establishment Clause violation as justifying abridging the
teachers free speech.'? Accordingly, public school teachers may not claim
an academic freedom right to teach their own personal religious beliefs, in-
cluding a belief in creationism or intelligent design, in the classroom. For
example, in Peloza v. Capistrano Uni ed School District, the court concluded
that a public high school biology teacher did not have a free speech right or
academic freedom right to deny the theory of evolution or to discuss his per-
sonal religious views in science class.*® The court based its conclusion on the
fact that a school teacher is not an ordinary citizen while in contact with
students. Rather, the teacher

is one of those especially respected persons chosen to teach in the

high school s classroom. He is clothed with the mantle of one who

imparts knowledge and wisdom. His expressions of opinion are all



the more believable because he is a teacher. The likelihood of high
school students equating his views with those of the school is sub-
stantial. To permit him to discuss his religious beliefs with students
during school time on school grounds would violate the Establish-
ment Clause of the First Amendment. Such speech would not have
a secular purpose, would have the primary effect of advancing reli-
gion, and would entangle the school with religion. In sum, it would
unk all three parts of the [Lemon] test.*#

Likewise, the court in Webster v. New Lenox School District came
to a similar conclusion when it held that a public school teacher has no free
speech right or academic freedom to reference his personal religious beliefs
while teaching the state curriculum. In particular, the court found that the
school district had an interest in preventing the teacher from rebutting that
section of the biology textbook that explained that the world was over four
billion years old, even though the teacher stated that the discussion of reli-
gious issues in his class was only for the purpose of developing an open mind
in his students. 1°

This principle that academic freedom is not a defense to inject-
ing personal religious beliefs into classroom discussion is so ingrained in
our constitutional jurisprudence that even subtle forms of inculcation have
been barred from the classroom. For example, in Roberts v. Madigan, the
court constitutionally barred a public school elementary teacher from subtly
communicating his religious views to students by keeping a Bible on his desk
and other religious books on his shelves during the school day; reading from
the Bible in front of his students during their daily silent reading period; and
displaying a religious poster on his classroom wall.2® The court explained
that the schools decision to prohibit the teachers silent Bible reading was

reasonably related to legitimate pedagogical concerns because students,
parents, and members of the public might reasonably perceive [the teachers
Bible reading] to bear the imprimatur of the school. " As constitutional law
and religion law scholar Professor Steven G. Gey simply put it, [p]erception
is the key to all endorsement claims, and the perception that a teacher s reli-
gious views represent an of cial position is inevitable. 18

In articulating the rationality of the courts approach, Professor
Gey further observed that courts have embraced the policy argument that
a contrary rule



would permit widespread disobedience of the Supreme Courts
school prayer precedents by allowing public school of cials to per-
mit teachers to disguise religious speech as individual religious
speech. In such cases, the public would clearly (and often correctly)
perceive that the teachers were ful lling the unstated desires of gov-
ernment of cials who are prohibited from of cially endorsing the
community s dominant faith.1°

It is also important to note that, even though a public school may
constitutionally prohibit a teacher from interjecting religious views into the
classroom, that school cannot normally terminate a teacher solely because of
his or her religious beliefs, because such an action would violate Title VII of
the Civil Rights Act.}?°

7. Public Schools May Limit the Extent to Which Students
Raise Religious Evidence against Evolution in Science Class
Discussion in the Same Manner By Which Those Schools
Limit Other Class Discussions

The question whether students may raise religious evidence against evolution
in science class discussions is a tricky one because it potentially raises both
student free speech and school Establishment Clause issues. As a free speech
issue, it is important to treat the student objections as neutrally as possible.
In other words, schools should treat religious objections to evolution in the
same manner that it treats any off-point comments made in class.**

In this context, student speech is generally analyzed under one of
two doctrinest?: Tinker v. Des Moines Independent Community School Dis-
trict’?® or Hazelwood School District v. Kulmeier.*?* Under Tinker, public schools
may not suppress student speech unless school of cials reasonably forecast
that the student expression will material[ly] and substantial[ly] interfer[e]
with schoolwork or discipline. *?> Under Hazelwood, public schools may regu-
late school-sponsored student speech or activities, even absent a nding of
substantial disruption, so long as [the school s] actions are reasonably related
to legitimate pedagogical concerns. 1%

There is no dispute that students who try to disrupt science class by
peppering teachers with questions about creationism may be censored under
Tinker. The real question is whether schools may also suppress the speech of



the polite student with genuine questions. The answer is yes. Public schools
that wish to curtail nonscienti c objections to evolution may credibly invoke
Hazelwoods less restrictive standard. Along these lines, the Supreme Court
has also recognized that [t]he determination of what manner of speech in
the classroom or in school assembly is inappropriate properly rests with the
school board.

To elaborate, under Hazelwood, school-sponsored speech comprises

expressive activities that may fairly be characterized as part of the school

curriculum, whether or not they occur in a traditional classroom setting,
so long as they are supervised by faculty members and designed to impart
particular knowledge or skills to student participants and audiences. 2 Ac-
cordingly, in cases where students seek to discuss alternatives to evolution
in science class, the school would have a legitimate pedagogical purpose in
ensuring that instructional time reserved for science is not wasted on non-
scienti c discussion.

On the ip side, public schools make themselves vulnerable to an
Establishment Clause violation if they permit discussion about religious ob-
jections to evolution during science class. For example, a reasonable observer
could view a teachers failure to restrict frequent student discussion about
creationism as an endorsement of religion. Even schools allowing some dis-
cussion in a content- and viewpoint-neutral way accompanied by disclaimers
of any school endorsement remain vulnerable to lawsuit perception reigns.
The legally safer policy to adopt is to disallow off-topic comments in class. In
applying that policy, teachers should explain to students that their religious
objections are not part of the curriculum, and gently steer students to alter-
native ways at school to express their religious viewpoints.}?® That course
avoids the Establishment Clause problem altogether.

8. Creationism and Intelligent Design Cannot Be Taught in
Public Schools, but Objective, Academic Discussion about
Religion, Such As Its Role in History, Is Permissible in Some
Contexts As Long As the Approach Is Educational and Not
Devotional

In Epperson v. Arkansas, in the context of declaring state anti-evolution laws
unconstitutional, the Supreme Court recognized that not all religious in-



struction in public school violates the Establishment or Free Exercise Clauses.
The Court explained that [w]hile study of religions and of the Bible from
a literary and historic viewpoint, presented objectively as part of a secular
program of education, need not collide with the First Amendment s prohibi-
tion, the State may not adopt programs or practices in its public schools or
colleges which aid or oppose any religion. 1 Nevertheless, if the purpose

or primary effect of the enactment is to advance or inhibit religion, then
the enactment exceeds the scope of legislative power as circumscribed by
the Constitution.

Additionally, in School District of Abington Township v. Schempp,**
in the context of declaring unconstitutional mandatory Bible reading in pub-
lic schools, the Supreme Court approvingly discussed the idea that public
schools can instruct students on the role that religion has played in history
and its role in historical controversies so long as the school does not teach
religious dogma as true or attempt to inculcate religious values:

In addition, it might well be said that one s education is not complete

without a study of comparative religion or the history of religion and

its relationship to the advancement of civilization. It certainly may

be said that the Bible is worthy of study for its literary and historic

qualities. Nothing we have said here indicates that such study of the

Bible, or of religion, when presented objectively as part of a secular

program of education, may not be effected consistently with the

First Amendment.*

Indeed, teaching about religion is an important aspect of civic edu-
cation because it promotes intellectual reasoning skills, knowledge of reli-
gious history, informed evaluation of government laws and other action af-
fecting religion, and understanding the role religion plays in public debate
and decision making.’* Given the case authority, so long as the course is
taught in an objective manner, and neither teachers nor students determine
that the class discussions should turn either directly to advocating any one
particular religious belief or directly to criticizing the beliefs of any one reli-
gion, a course on the Bible as literature or a course that surveys the worlds
religions is likely to be constitutionally permissible.

By contrast, the Supreme Court has also granted public school of-

cials extensive authority to dictate the contents of the public school cur-



riculum and regulate any other expressive activities that students, parents
and members of the public might reasonably perceive to bear the imprimatur
of the school. ** For example,
[ulnder current law, public school authorities may, therefore, regu-
late or even prohibit certain student and teacher speech to assure
that participants learn whatever lessons the activity is designed to
teach, that readers or listeners are not exposed to material that may
be inappropriate for their level of maturity, and that the views of the
individual speaker are not erroneously attributed to the school.*

Along these lines, public schools are generally permitted to restrict
the religious speech of elementary and middle school students during Show
and Tell, to avoid an Establishment Clause problem.®’

Busch v. Marple Newtown School District®® is illustrative. In that
case, a kindergarten students mother sought to read the Bible to her sons
classmates as part of her sons About Me Unit. The court concluded that
prohibiting the mother from reading the Bible to her sons kindergarten class
was viewpoint discrimination, because the school had prohibited it spe-
ci cally because of its religious nature.® But the court concluded that the
school did not violate the mother s free speech rights because the school had
a heightened interest in prohibiting an Establishment Clause violation.4
The court noted that this was so because kindergarten students viewed an-
other students parent as an authority gure, much like the students viewed
their teacher as an authority gure, and, consequently, a kindergarten stu-
dent could perceive the event as school-endorsed religious speech.!*
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A. Overview of the Constitutional Limits of Student
Expression: Tinker

Questions involving students religious expression often arise at the intersec-
tion of the Free Speech and Establishment Clauses. Student religious expres-
sion that is initiated by students is generally viewed as private speech and
therefore free speech principles govern.t To the extent that student religious
expression is viewed as speech, courts will come to the conclusion that the
speech does not violate the Establishment Clause and that the speech is
protected as speech at least as great as nonreligious speech.

Student religious expression that is uncontroversially speech will
fall into one of four boxes created by the Supreme Court: Tinker, Fraser,
Hazelwood, and Morse. Accordingly, | begin with a brief overview of the
Supreme Courts free speech jurisprudence and its application to the public
school context. The seminal case here is Tinker v. Des Moines Independent
Community School District.2 Section B of this chapter then examines the
other three boxes. Section C of this chapter then examines how courts have
applied Tinker and its progeny speci cally to religious expression.

The First Amendments Free Speech Clause prohibits state actors,
such as public secondary schools, from abridging the freedom of speech. 3
The Supreme Court, interpreting the Free Speech Clause, has extended pro-
tection not only to written and spoken words,* but also to symbolic speech.®
In deciding whether expressive conduct is suf ciently imbued with communi-
cative elements to implicate the First Amendment, courts have traditionally
asked two questions: whether [a]n intent to convey a particularized message
was present and [whether] the likelihood was great that the message would
be understood by those who viewed it. © If the conduct is inherently expres-
sive, 7 then the state regulation is justi ed only if it furthers an important
or substantial governmental interest . . . unrelated to the suppression of free
expression and if the incidental restriction on [expressive conduct] is no



greater than is essential to the furtherance of that interest. & If, however, the
regulation is related to the suppression of speech, then the court must decide
whether the state action is justi ed under strict scrutiny.®

Free speech protection has been extended to the public school con-
text. As the Court in Tinker v. Des Moines Independent Community School
District observed, students do not shed their constitutional rights to freedom
of speech or expression at the schoolhouse gate. *° Nevertheless, courts have
also recognized the principle that public school student expression is not
automatically co-extensive with the rights of adults in other settings. &

Applying these principles in Tinker, where students wore black arm-
bands to protest U.S. involvement in the Vietnam War,*? the Court ruled
that schools cannot restrict student speech unless the speech materially
and substantially interfere[s] with classroom activities or the school envi-
ronment.?®* Schools need not wait for disruption to occur before restricting
speech, but they do bear the burden of proving that their actions are based
on a reasonable forecast of disruption.’* Moreover, undifferentiated fear or
apprehension of disturbance is not enough to overcome the right to freedom
of expression. *°

In concluding that the speech at issue in Tinker was a silent, pas-
sive expression of opinion, unaccompanied by any disorder or disturbance on
the [students] part, % the Court noted that the school could not prohibit stu-
dent speech simply because it represented an unpopular viewpoint. Rather,
unless the school can show that the speech materially and substantially
interfere[d] with the requirements of appropriate discipline in the operation
of the school, the prohibition cannot be sustained. ¥

Accordingly, Tinker permits student speech that does not materi-
ally and substantially interfere with the requirements of appropriate disci-
pline in the operation of the school or collid[e] with the rights of others.
This speech is permitted whether the student is in the cafeteria, or on the
playing eld, or on the campus during the authorized hours. * But, Tinker
does not protect conduct by the student, in class or out of it, which for any
reason whether it stems from time, place, or type of behavior materially
disrupts classwork or involves substantial disorder or invasion of the rights
of others.... 2

Applying these standards to various situations and noting that the
free speech rights of students are often in tension with a public schools au-
thority to manage the school safely, the Court has devised relatively distinct



categories of situations that serve as useful guidelines for school of cials.
Each category is examined below.

B. Common Public School Situations

1. The Fraser Rule: Schools Are Given Greater Latitude in
Restricting Student Speech When the Student Presents the
Speech in a Lewd, Vulgar, or Offensive Manner

The Supreme Court has endorsed the view that public secondary schools
may constitutionally restrict student speech and discipline students for
speech that is presented in a lewd, vulgar, or offensive manner. In Bethel
County School District No. 403 v. Fraser,* a public high school student de-
livered a speech nominating a fellow student for a student elective of ce at
a voluntary assembly that was held during school hours as part of a school-
sponsored educational program in self-government, and that was attended
by approximately 600 students, many of whom were 14-year-olds. 2 During
that speech, student Fraser used an elaborate, graphic, explicit sexual meta-
phor to describe the other student.?* Some students responded to the speech
by hooting and yelling; others by gestures [that] graphically simulated the
sexual activities pointedly alluded to in [the students] speech; while other
students appeared to be bewildered and embarrassed by the speech. # One
teacher reportedly had to forgo class instruction and use class time to discuss
the speech with the class.® After the student admitted to giving the speech,
the school informed him that he was suspended for three days, and that his
name would be removed from the list of candidates for graduation speaker at
the schools commencement exercises. 2

The Supreme Court held that the school acted entirely within its
permissible authority in imposing sanctions upon [student] Fraser in response
to his offensively lewd and indecent speech. # In distinguishing the speech
at issue from the political speech in Tinker, the Court observed that a high
school assembly or classroom is no place for a sexually explicit monologue
directed towards an unsuspecting audience of teenage students. 22 Given that
observation, the Court noted that it was perfectly appropriate for the school
to dissociate itself to make the point to the pupils that vulgar speech and
lewd conduct is wholly inconsistent with the fundamental values of public
school education. 2



2. Hazelwood: Schools Are Given Greater Latitude in
Restricting Student Speech When an Outside Observer Could
Perceive the Student Speech As Being Sponsored by the School

Schools have the authority to regulate school-sponsored publications, the-
atrical productions, and other expressive activities that students, parents,
and members of the public might reasonably perceive to bear the imprimatur
of the school. % Accordingly, school-sponsored speech, such as the expres-
sive content of a school newspaper, becomes an area in which the expressive
rights of students and the authority of schools are likely to clash.

The seminal case delineating the free speech rights of students and
obligations of public schools in the context of school-sponsored speech is
Hazelwood School District v. Kuhlmeir.® In Hazelwood, the Court held that a
public school did not violate the free speech rights of high-school-newspaper
student-staff members where the principal deleted two pages from the school
newspaper that contained one article about an unnamed student s pregnancy
and another article about how the divorce of a students parents affected the
students life. In the principals view, these stories infringed the privacy rights
of the pregnant student, whose identity could not necessarily be kept secret,
and those of the divorced parents, who would not have had an opportunity
to respond to their daughters accusations.® The school principal was also
concerned that the content of the pregnancy article, which dealt with sexual
activity and birth control, would be inappropriate for younger members of
the school community.® With no time to edit or even to cut the two contro-
versial articles, the principal simply cut the two newspaper pages where these
stories appeared.®*

The Court distinguished Tinker, which asks whether a school is
constitutionally required to tolerate peaceful student speech, from Hazel-
wood, which essentially asks whether a public school is required to promote
particular student speech.® In answering the question presented in Hazel-
wood, the Court held that educators do not offend the First Amendment by
exercising editorial control over the style and content of student speech in
school-sponsored expressive activities so long as their actions are reasonably
related to legitimate pedagogical concerns. * In the Court s words:

Educators are entitled to exercise greater control over this second

form of student expression to assure that participants learn what-



ever lessons the activity is designed to teach, that readers or listen-
ers are not exposed to material that may be inappropriate for their
level of maturity, and that the views of the individual speaker are
not erroneously attributed to the school. Hence, a school may in its
capacity as publisher of a school newspaper or producer of a school
play disassociate itself, [Fraser, 478 U.S. at 685], not only from
speech that would substantially interfere with [its] work . . . or im-
pinge upon the rights of other students, [Tinker, 393 U.S. at 509],
but also from speech that is, for example, ungrammatical, poorly
written, inadequately researched, biased or prejudiced, vulgar or
profane, or unsuitable for immature audiences.®

Lower courts have interpreted Hazelwood to cover speech that is
school-sponsored and all student speech that is part of the curriculum (e.g.,
speech in classroom discussions, presentations, or student assignments). *

3. Morse: Schools Are Given Greater Latitude in Restricting
Student Speech When an Administrator Could Reasonably
Interpret the Speech As Endorsing Illegal Drug Use

Schools may regulate speech at school events when school of cials reason-
ably view the speech as promoting illegal drug use. The seminal case in this
category is Morse v. Frederick,*® where the Supreme Court struck down a
students claim that a public school violated his free speech rights when it
disciplined him for refusing to put away a banner that said BONG HITS 4
JESUS at an Olympic torch parade that students, school board members,
and faculty were attending during the school day.

As a threshold matter, Morse reaf rms the previous three public
school speech cases Tinker, Fraser, and Hazelwood explaining that those
cases make clear that student free speech rights may be restricted as free
speech principles are applied in light of the special characteristics of the
school environment. *° Nonetheless, the Court reaf rmed that those cases
have no applicability to Morse because the speech was not disruptive,* the
speech was not lewd,*? and no one would reasonably believe that Frederick s
banner bore the schools imprimatur. ©



The Court thus created a new category for permitting public school
of cials to restrict student speech where the content seems to endorse il-
legal drug use. In drawing the conclusion that public schools may essentially
engage in content discrimination, at least in this limited context, the Court
cited the signi cant public policy behind preventing illegal drug use in the
schools,* and determined that school of cials may constitutionally regulate
speech at a school event when those of cials reasonably view the speech as

promoting illegal drug use. #

C. Applying Tinker and its Progeny to Student
Religious Speech

1. Overview

Student religious speech can take a variety of forms. In cases of con ict,
common forms of religious speech involve religious garb: T-shirt-messages,
religious jewelry, dress codes, and other grooming policies. Cases involving
T-shirts are generally viewed as speech cases and therefore straightforward
applications of Tinker and its progeny. Section 2 below examines these cas-
es. By contrast, cases involving dress codes and grooming policies are more
complicated because they often invoke the Court s jurisprudence concerning
the extent to which religion-neutral rules that incidentally burden religion
are constitutionally permissible. When dress codes are viewed as speech,
courts have generally applied the O Brien test, which assesses public school
regulations as constitutionally permissible where the regulation is within the
school s power to promulgate and is narrowly tailored to an important school
interest unrelated to speech.* Under that test, the public school will gener-
ally prevail because it can usually articulate a substantial interest unrelated
to speech for promulgating and enforcing a dress code. Section 3 examines
the dress code cases.

2. Students Can Wear T-shirts Emblazoned with Religious
Messages or Engage in Other Speech Unless the School Can
Articulate Particular Facts Showing That the Speech Did or



Would Cause a Substantial Disruption or Material Interference
with Classroom Activities

[Clourts uniformly treat T-shirt speech as governed by the Tinker decision
so long as the speech cannot be considered vulgar, lewd, or offensive under
Bethel County School District No. 403 v. Fraser. 4" Accordingly, the safe course
for a public school is to permit a student to wear a T-shirt that says Jesus
Loves You, unless the school could prove a reasonable forecast of a sub-
stantial disruption.*® This principle does not apply in cases where the public
school has adopted an otherwise valid uniform policy. In those cases, the
school may prohibit all students from wearing T-shirts and need not satisfy
the Tinker test.

The substantial disruption part of Tinker seems to be getting some
play in the context of student religious speech directed towards gay students.
One court has regulated such speech more strictly by interpreting Tinkers
language interfering with the rights of others as permitting schools to regu-
late speech that could be offensive or derogatory to other students. In partic-
ular, in Harper v. Poway Uni ed School District,*® a high school student wore
a T-shirt that read on the front Be Ashamed, Our School Embraced What
God Has Condemned and Homosexuality is Shameful Romans 1.27 on
the back.®® The Ninth Circuit concluded that the school could regulate the
shirt under Tinker because it interfered with the rights of gay and leshian
students.®

The Seventh Circuit side-stepped the interfering with the rights
of others language from Tinker and looked for a more nuanced resolution
of the con ict arising from a student s religious speech about sexual orienta-
tion. In Nuxoll ex rel. Nuxoll v. Indian Prairie School District No. 204 Board of
Education,* that court reversed a lower courts refusal to issue a preliminary
injunction against a public school for prohibiting a high school student from
wearing a shirt that read My Day of Silence, Straight Alliance on the front
and Be Happy, Not Gay, on the back. * The student wore the shirt on the

Day of Truth, a pro-Christian event held the day after the Day of Silence,
a day intended to protest anti-gay discrimination. Upon seeing the shirt,

[a] school of cial had the phrase Not Gay inked out, because the of cial
viewed it as a derogatory comment about gay people and that school rules



provide that students may comment favorably about their own group but
may not make a derogatory comment about another group. % In the courts
view, the student had the right to a preliminary injunction because wearing
that shirt was not disruptive or disorderly under Tinker,® was not lewd, in-
decent, or offensive under Fraser,* and did not advocate the consumption of
illegal drugs® under Morse v. Frederick.5® The ruling was limited, however, to
allowing the pro-Christian, anti-gay student to stencil the words Be Happy,
Not Gay back on his T-shirt and allowing him to wear that shirt on the Day
of Truth. The court refused to issue a broader preliminary injunction against
the public school for forbidding the student from making negative com-
ments about homosexuality. And the court cautioned the district court to
strike a careful balance between the limited constitutional right of a high-
school student to campaign inside the school against the sexual orientation
of other students and the schoolss interest in maintaining an atmosphere in
which students are not distracted from their studies by wrenching debates
over issues of personal identity. %
At least one court dealing with similar issues has concluded that the
interfering with the rights of others language from Tinker does not have as
much bite as the Ninth Circuit gave it in Harper.%° In Nixon v. Northern Local
School District Board of Education,® a district court concluded that a public
school district violated a students free speech rights under Tinker when it
prohibited him from wearing a black T-shirt with white lettering that read:
INTOLERANT/Jesus said . .. | am the way, the truth and the life./John
14:6 on the front of the shirt and Homosexuality is a sin!/Islam is a lie!/
Abortion is murder!/Some issues are just black and white! on the back of the
shirt.52 Noting that Tinker prohibits schools from banning speech out of a
mere desire to avoid the discomfort and unpleasantness that always accom-
pany an unpopular viewpoint, % the court concluded that the students free
speech rights had been violated because, unlike the confederate ag T-shirt
cases, where school districts could articulate facts that reasonably forecast
substantial disruption, there was no actual disruption or disturbance and
the school could not offer any evidence of any history of violence or disorder
in the school that would justify a reasonable likelihood of disruption, beyond
the mere fact that there are groups of student and/or staff that could likely
nd the shirts message offensive. %



3. Religion-Neutral Regulations of General Applicability, Such
As Dress Codes and Grooming Policies, Are Constitutionally
Valid Even Where the Regulation Burdens Religion

The starting point in analyzing any religion-neutral rule or regulation of gen-
eral applicability, such as a school dress code or grooming policy, must be
Employment Division, Department of Human Resources v. Smith.% In Smith,
the Court concluded that the Free Exercise Clause did not prohibit states
from denying unemployment bene ts to claimants who had lost their jobs for
work-related misconduct based on the sacramental use of peyote in violation
of state drug laws. In that context, the Court reaf rmed the principle that
the right of free exercise does not relieve an individual of the obligation to
comply with a valid and neutral law of general applicability on the ground
that the law proscribes (or prescribes) conduct that his religion prescribes (or
proscribes). ¢

Applying Smith to the dress code context, public schools may gener-
ally enforce dress codes forbidding headgear, for example, without running
afoul of the Establishment or Free Exercise Clauses. This is so even though
such policies would burden, for example, some male Jewish students who wear
yarmulkes, some female Muslim students who cover their hair with hijabs, or
some male Sikhs whose religion requires them to cover their long uncut hair
typically by wearing turbans.%

Public schools that feel uncomfortable with applying neutral dress
codes in a manner that incidentally burdens religion may provide religious
exemptions in dress codes.®® Courts that have dealt with the issue have unan-
imously held that express religious exemptions to school hair and clothing
policies do not violate the Establishment Clause.™ But if a school regulation,
such as a dress code, discriminated among yarmulkes, hijabs, turbans, or oth-
er types of religious garb, reviewing courts may very well consider the dress
code not to be religion-neutral and would strike it down on those grounds.

There are a few sources of law that might lead to greater protection
of students free exercise claims in the dress code context. For example, some
state constitutions have been interpreted as more protective of free exercise
than Smith; those state constitutions allow states to impose substantial bur-
dens on religious exercise only if they can show a compelling interest and



narrowly tailored means. And state Religious Freedom of Restoration Acts
(state RFRASs)™ modeled after the federal Religious Freedom of Restoration
Acts (RFRA) might also mandate religious exemptions.”? Given these pos-
sibilities, public school of cials should know the law in their state, as some
states either have statutory RFRA exemptions or have interpreted their state
constitutions to require such results.

Finally, some students might attempt to challenge dress codes with-
out religious exemptions as interfering with both their free exercise rights
and some other fundamental right. As one commentator has observed every
First Amendment challenge to the restriction of student religious speech car-
ries the theoretical possibility of becoming a hybrid of free speech and free
exercise rights. ® Most circuits to review this question have rejected such
claims.” But in at least two circuits, these hybrid rights could theoretically
warrant greater protection.™

Given that religious exemptions do not violate the Establishment
Clause and given the potential for litigation, the safest course for a public
school to take is to provide religious exemptions for religious garb.



A. School Calendar and Scheduling School Activities

1. Public Schools May Close on Religious Holidays If They Do
So for Valid Secular Reasons

The Supreme Court has determined that states and public schools can make
scheduling choices to close on religious holidays, if they do so for valid secular
reasons. This means that schools may close on Christmas or Good Friday
to prevent excessive absenteeism, to give a winter or spring break, or to cut
down on expenses (i.e., staying open during the coldest part of the year tends
to raise heating costs). This same rule would apply to closing school on Yom
Kippur or Rosh Hashana: If the school district is located where a large number
of students are Jewish, closing those schools during the High Holidays can be
a secular matter of ef ciency because so many students and teachers would
otherwise miss school on those days, making it impracticable to hold school.
Along these lines, lower federal courts have held that giving days
off to state employees or closing schools on religious holidays has the secular
purpose of preventing absenteeism,* and in the case of Good Friday, provid-
ing public employees with a long spring weekend.? Additionally, two other
federal courts® have concluded that schools may close on Good Friday and
traditional Jewish holidays such as Yom Kippur and Rosh Hashanah because
high absenteeism among both teachers and students on those days resulted
in low instructional productivity and increased costs [in terms of] substitute
teachers. *

2. Schools Must Permit Students to Make Up Work and Tests
Missed Due to Observing Religious Holidays, Unless Students
Are Missing Several Weeks of School Per Semester

Public school districts would likely have to permit students to make up work
or tests missed because of the observance of religious holidays. For example



in Church of God (Worldwide, Texas Region) v. Amarillo Independent School
District® the court concluded that a school rule that counted all absences
beyond two days for religious reasons as unexcused absences and prohibited
students from receiving credit for class work or tests performed during these
days, violated the free exercise rights of students who, as members of the
Church of God, had missed approximately eight to ten days of school each
year while observing the annual holy days and seven-day convocation. ©

But even if a student has sincere religious beliefs, the school need not
accommodate those beliefs if the student has other reasonable alternatives
that would permit the student to meet religious obligations without requiring
the school to accommodate the student. For example, in Keller ex rel. Keller v.
Gardner Community Consolidated Grade School District 72C-" the court reject-
ed the students claim that the school district violated his free exercise rights
by enforcing a religion-neutral school rule that required basketball players
who wanted to play in the next scheduled game to attend practice, except
in the case of illness or death in the family a rule that interfered with his
catechism schedule.® The court found that the students request was more of
a personal than religious nature because there were nearby catechism classes
that the student could attend, while still meeting his religious needs, and
which would not require him to miss basketball practice. The court added
that, even if attending these practices were a burden on his religious be-
liefs, the schools interest in administering a regularly scheduled practice,
particularly because of the potential administrative burdens that could ac-
company accommodating many students religious beliefs, outweighed the
student s religious burden.® Unless students are missing excessive amounts of
school, such as the students in Commonwealth v. Bey°whose parents sought
to keep them home from school every Friday, a school should permit students
to make up work and tests that students miss for religious reasons.

3. Public Schools May Schedule Sports Activities to Avoid
Sundays or Holy Days

Public schools may schedule sports and other extra-curricular activities to
avoid Sundays or holy days where such policies have a secular purpose that
accommodates religions and have only an incidental, rather than a primary,
effect of advancing religion.! For example, in areas where there is a large



Jewish student or teacher population, public schools can make the pragmatic
choice to avoid scheduling sports activities or other events on Jewish holidays
for the secular purpose of having to avoid rescheduling the event because of
excessive absenteeism. These decisions are consistent with Supreme Court
decisional law instructing that laws which protect or accommodate religious
freedom without imposing religious worship on others are simply religious
accommodations and do not violate the Establishment Clause.*?

Although public schools may schedule extracurricular activities
to avoid con icts with religious obligations, public schools do not violate a
students federal free exercise rights by scheduling extracurricular or sports
activities on the same day as a students Sabbath.®® By contrast, some states
may require more accommodation of religious practices or prohibit any type
of religious discrimination without the showing of an undue hardship.** Ac-
cordingly, school administrators should consult state regulations, statutes,
and constitutions to ascertain whether more accommodation is required in
a particular state.

4. Other Holiday Issues: Ways in Which Public Schools
“Celebrate” Holidays Such As Christmas and Halloween

The exact contours of what does or does not violate the Establishment Clause
are sometimes dif cult to de ne. Nevertheless, the Supreme Court has sug-
gested that it is permissible for public schools to teach about religion or the
differences in religious sects,”® as long as the school does not favor religion
over nonreligion or one religion over the other.2

Following the Supreme Courts guideposts, one lower federal court
has concluded that public schools can prohibit the performance of religiously
themed music at school assemblies and after school performances, includ-
ing winter recitals and concerts, without violating the Establishment Clause
when the school s intent is to show neutrality towards various religions.?” But
schools can also remain neutral and address cultural diversity during the
holiday seasons by displaying holiday symbols, such as menorahs and the
star and crescent, as long as these symbols are displayed with other holiday
decorations re ecting different beliefs or customs.’® Nor does it violate the
Establishment Clause for a public school to display secular symbols that also
have religious meaning, such as menorahs or the star and crescent, while not



displaying a crtche and instead displaying more secular Christmas symbols
such as Christmas trees and wreaths.®® This is so because the Supreme Court
has determined that the menorah is a symbol with both secular and religious
meaning, while the nativity scene, standing by itself without other secular
symbols such as Santa Claus, is just a religious symbol.2°

At least one lower federal court, however, has determined that as
long as the crkche is presented along with many other secular elements of
the winter holiday season, such as toy soldiers, ballerinas, reindeer, and Santa
Claus, then the crtche is permissible.?! But, it would be prudent for a school
district to stick to more secular Christmas symbols, as the contours of the
Establishment Clause with respect to crtche displays are ill-de ned.? Fur-
ther, while the crtche display in Lynch v. Donnelly was upheld against an
Establishment Clause challenge because it was part of a larger holiday display
in a public park,?® it must be emphasized that this display was upheld as a
public display, rather than a display in the public schools. This is important
because the Supreme Court has repeatedly noted that Establishment Clause
analysis can yield different results depending upon whether the challenged
conduct occurs in the public school or in some other public setting.? It would
therefore be wise to use symbols which the Supreme Court has determined
to have religious and secular meaning, rather than just religious meaning,
and to incorporate these symbols into a display that celebrates cultural and
religious diversity.?

When celebrating Halloween, it does not violate the Establishment
Clause for teachers and students to dress as witches and for teachers to deco-
rate their classroom walls with witches and brooms, even though some may as-
sociate witches and witchcraft with the Wicca religion, as long as there are no
wiccan religious ceremonies involved in the Halloween holiday celebration.?

B. Other Accommodations

1. Schools May Provide Kosher Meals in the Cafeteria to
Accommodate the Religious Dietary Practices of Jewish
Students but Are Not Required to Provide Special Spaces for
Such Meals

As a matter of federal free exercise law, just as public schools are not required
to create special spaces for Muslim prayer, public schools are not required to



provide special spaces in their cafeterias for kosher meals or build foot baths
in their restrooms. Applying Smith, courts are likely to treat any burdens cre-
ated where the schools lack such amenities as incidental burdens that would
therefore raise no serious First Amendment problems.

2. Public Schools Could Probably Eliminate the Words “Under
God” from the Pledge of Allegiance to Meet the Demands of
Non-Theistic Parents

In 1942, Congress enacted the Pledge of Allegiance,? as part of an effort to
codify and emphasize the existing rules and customs pertaining to the dis-
play and use of the ag of the United States of America. 2 In 1954, Congress
amended the Pledge of Allegiance by adding the words under God between
the words one Nation and indivisible. # The legislative history of that
amendment is expressly religious: The House Report that accompanied that
legislation observed that, [fJrom the time of our earliest history our peoples
and our institutions have re ected the traditional concept that our Nation
was founded on a fundamental belief in God. * States have institutionalized
the recitation of the Pledge of Allegiance by requiring, for example, public
elementary schools to conduct[] appropriate patriotic exercises at the be-
ginning of the school day and by adopting a rule that reciting the Pledge of
Allegiance satis es this requirement.®

The First Amendment prohibits public schools from either com-
pelling students to recite the Pledge of Allegiance or disciplining students
for failing to salute the ag or recite the Pledge.®> Nor may public schools
discipline students for sitting and remaining silent during the Pledge of Alle-
giance.®® Nor may public schools require students to stand at attention during
the Pledge of Allegiance.** But public schools may require through state stat-
ute or school policy that the school day begin with recitation of the Pledge as
long as pupils are free not to participate.®

Whether the 1954 Act that codi es the current version of the Pledge
of Allegiance to include the words under God and whether the policy of
many public schools to engage in teacher-led recitation of the Pledge are
unconstitutional are much more dif cult questions to answer. Were attor-
neys for public schools or complaining students drafting litigation briefs on
a blank slate then a simple application of the Lemon test suggests that the
1954 Act is unconstitutional. After all, the express purpose of the 1954 Act



is religious and therefore would likely fail the Lemon test. Moreover, the
teacher-led recitation of the Pledge would likely fail the endorsement test.
As the Ninth Circuit once pointed out in Newdow v. U.S. Congress (New-
dow 1), the statement that the United States is a nation under God is an
endorsement of religion. It is a profession of a religious belief, namely, a belief
in monotheism  although that court has since concluded that the Pledge
of Allegiance is unconstitutional on other grounds, electing not to reach the
endorsement issue.*® The Pledge of Allegiance could also fail the coercion
test articulated in Lee v. Weisman.¥

But there are some practical problems with following the Ninth Cir-
cuits decision in Newdow. First, the Supreme Court held that the students
father lacked prudential standing.® Therefore, there are serious concerns
about the legal validity of that opinion. In particular, in light of the Supreme
Courts decision, the Ninth Circuits decision probably has no precedential
value, even though one district court concluded that the Ninth Circuits
decision was binding on it.3® Second, no other court in the country has held
that the Pledge is unconstitutional. One judges or one courts decision has
limited authority to bind other courts, except when the decision is that of
the U.S. Supreme Court.

Beyond that, it is dif cult to predict what the current Supreme
Court is likely to do were the question to come before it in the near future.
It is possible that the Court would nd the Pledge unconstitutional. It is also
possible that the Court would disagree with the Ninth Circuits analysis,
holding that the Pledge of Allegiance is more akin to other practices such
as our national motto  In God We Trust  are is therefore not unconsti-
tutional.*® After all, the Court has already opined in nonbinding dicta that
the Pledge and our national motto are consistent with the proposition that
government may not communicate an endorsement of religion. # So while
the Pledge of Allegiance does not seem to be in any immediate jeopardy,
there are already lawsuits challenging its constitutionality and therefore the
question is likely to eventually come up again before the Court.

In the meantime, the question whether a public school could ac-
commodate an atheist student by eliminating the words under God from
the Pledge remains open. Using the logic of one district court case, which
concluded that public schools can prohibit the performance of religiously
themed music at school assemblies and after-school performances,* coupled



with Supreme Court decisional law such as Barnette and the fact that federal
and state law are typically satis ed not solely by reciting the Pledge of Al-
legiance but by engaging students in any patriotic act to commence the day,
a public school should be able eliminate the words under God, from the
Pledge as an accommodation of the wishes of non-theistic parents. Neverthe-
less, it remains likely that, under Tinker, the school district could not punish
or reprimand a student who did say the words under God, while reciting the
Pledge. This is so because Tinker permits student speech and student expres-
sion as long as it does not cause a substantial disruption or material interfer-
ence with the classroom environment.* Moreover, disapproving of a student
mentioning these words would likely evidence hostility toward religion.

C. Artistic and Literary Religious Works

1. Public Schools Generally May Not Accept Gifts or Display
Religious Paintings or Icons Except, Possibly, As Part of a
Secular Curriculum Focusing on Their Historical or Artistic
Value

Public schools generally may not accept gifts or display religious artwork
without historical value. Because of the age and impressionability of public
school students (who are not only a captive audience in the public schools
but also a group that is more readily coerced than adults), courts have gener-
ally restricted such gifts and displays as potential endorsement of religion
more strictly than with adult audiences.*

But public schools might run afoul of the Constitution even by dis-
playing artwork with signi cant historical value, depending on the context.
For example, it would be unconstitutional for a public school to display a
reproduction of Warner Sallmans Head of Christ or Leonardo da Vincis The
Last Supper in the reception area of a public school.

Along these lines, the Supreme Court has held that states may not
require the posting of the Ten Commandments on the walls of public school
classrooms.® This is so even when the state statute requires that private con-
tributions be used to purchase copies of the Ten Commandments and that
below the last commandment is a notation concerning the purpose of the
display stating that the posting has a secular purpose.* Lower federal courts



have interpreted decisions such as these as prohibiting public schools from
hanging portraits of Jesus or other religious gures on the schools walls.*” A
school s assertion that the picture is displayed as an artistic work or that it is
a depiction of a historical gure will not prevent the courts from nding an
Establishment Clause violation.*® This is so even when the picture has been
bolted to the school walls for over thirty years.** Nor can schools display
religiously themed artwork, such as a picture of Jesus that a current student
donated to the school.*®

To be sure, the Supreme Court did hold in Van Orden v. Perry® that
a Ten Commandments monument presented by the Fraternal Order of the
Eagles and located for over forty years outside the Texas State Capital among
dozens of other monuments and historical markers did not violate the Estab-
lishment Clause because the display although undoubtedly religious was
typical of unbroken history, dating back to 1789, of of cial acknowledgments
by all three branches of government of religions role in American life, and
had undeniable historical meaning.®? But it is unlikely that the Court would
draw the same conclusion in the public-school context. This is so because
the Court has expressly acknowledged in numerous cases that school chil-
dren are a captive audience and coercible.®® Accordingly, at least one lower
federal court has reasoned that any action of the state which, either directly
or indirectly, conveys that religion, or a particular type or religion, is more
accepted, respected, or tolerated than another value system has the potential
to subtly coerce students to acquiesce to the promoted religion. 5

2. Public School Libraries May Contain Holy Scriptures So
Long As Their Inclusion Does Not Show Preference for One
Particular Sect or Religious Works in General

The Supreme Court has acknowledged that the Bible is worthy of study
for its literary and historic qualities, and that studying the Bible or reli-
gion when presented objectively as a part of a secular program of educa-
tion may be consistent with the First Amendment.® The Supreme Court
has further stated that the public school library is a place where students
must always remain free to inquire, to study and to evaluate, to gain maturity
and understanding. %



Following the Supreme Courts guidance, one lower federal court
has determined that [p]ublic school libraries may include Bibles and other
religiously oriented books provided that no one sect is favored in the library
and their inclusion in the library s collection does not show any preference
for religious works in general. > This same court concluded that removing
the Bible from the schools library violated the First Amendment under the
rationale of Board of Education, Island Trees Union Free School District No.
26 v. Pico because the school was removing books from the library due to
school administrators objections to its content.®® But, this same court de-
termined that a school had a legitimate pedagogical purpose in removing
picture Bibles from a fth grade teachers classroom library, because fth
grade students could perceive the inclusion of the Bibles as an endorsement
of Christianity.*® Finally, although a public school library may include Bibles
and other religious books on its shelves, it may not purchase those books for
religious reasons  no one sect [may be] favored in the library and their in-
clusion in the library s collection [may] not show any preference for religious
works in general. ¢
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